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The PRE PACE. 


"T'HE Phileſopher could 
| not ſee a man unleſs he 
- hear him ſpeak. Loguere 
at videam; Speech is the Index 
of the Mind, and the Mind only 
diſcrimihates the Man: Fer, 
although an Ideot who hath but 
the ſhape of a man, may with 
ſilence ſo hide his folly , that 
ſtrangers to his Manners cannot 
diſcern him from a Sophiſter ; 
Yer, doubtleſs , Silence is the 
greateſt Enemy to Learning, the 
Grave wherein oblivion buries 
the Parts and Knowledg of the 
braveſt ſpirits. 
Wherefore Learned Saluft, 
from this takes bis Exordium ; 
Mx * Ones 


—— 


The Preface. 
Omnes homines qui ſeſe ſtudent 
preftare cæteris animalibis, ſum- 
7a ope niti decet, ne vitam ſilen- 
tia trarſeant , deluti pecora , 
Thoſe men who would excel 
Beaſts, ſhould labour that their 
lives might not paſſe in ſuch ſi- 
lence, as Beaſts do. It ſeems he 
dcemed, that man little inferior 
to a Beaſt, who acted nothing 
to prolong his Memory; For 
this he held co be the duty of 
every man, ſaying, Quo mihi 
redtius ofſe dxidetur, ingenii quam 
virium opib us gloriam quærere; & 
quoni am vita ipſa, qua frumury 
brevis eſt, memoriam voſtri quam 
maxime longam eſfierc. In my 
opinion, tis far better, to ac- 


quire Glory by the Riches of 
Wir, then ſtrength; and be- 
cauſe, our lives are ſhort of + 


themſelves, we ſhould indea- 


vour by Ingenuity, to cternize | 


And | 


their memory, 
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The Preface. 


And to effect this, Nula dies Villa dies 
abeaty qurn linea aufta ſuper ſit $ ſine 01874. 


No day ſhould paſſe over our 

heads, wherein we ſhould not 
act ſome © memorable exploit: 
Men ſhould not live like Sils, 
never ſtirring out of their Hou- 
ſes ; but be active (I mean not 
buſie· bodies in other mens mat- 
ters, but) in their own Call- 
ings, of which the wiſe Cato 
tells us, Every man ſbould give 
a reaſonable account; And if we 


believe the famous Seneca, Nihil 


eff turpius quam grandis natu ſe- 
ne, Jui nullum habet ite ſuæ 
argumentum, quo dis ſe vixiſe 
dicat, preter ætatem. Nothing 
is more unworthy, than an old 
man, who hath nothing to ſhew 
for his Antiquity, but a Gray- 
Beard; who is no ſooner dead, 
than forgotten, long before 
he is half rotten; yet who is 
ſo apt to deride the Endeavors 
A 3 of 


T he Preface. 
of other men, as this antient 
Ignoramus, whole wrinckles in 
his face, worn-out looks, and 
many years ſway more with the 
vulgar people, than all the Ar- 
uments of Law or Reaſon ; 
Fiat Seneca been. ſuch a ſilent 
Mom, the World would ne- 
ver have been bleſt, with his ſo 
learned Works. And doubt- 
leſs, writing Books is needfull 
in no Science more, than in the 
Law ; For. without Books, 
- how: would the Lawyers do 
for Arguments at the Barr, or 
Reſolutions at their Chambers ; 
Whence the Qracle Sir Edward 
Coke pronounces this, Ones 
debere Furis- prudentiæ libris com- 
gone ndis animum adjicere; That 
all men ought to addict them- 
ſelves to the Compoſing Books 
of Law ; ſome to the Reporting 


of the Judgments and Reſolu- 


tions of the Judges, who are 
| Lex 
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T hs Prefite: | 

Lex Ioquens;and ſame to the col- 
lecting of theſeCaſes and Reſo- 
lurions,merhodizing,and fitting 
them for ſome paxticular pur- 
poſe, as Littleton,Stapaford, Pie 
herbert, = rumpton, Perkins, Finch, | 
&c. and inde deed, moſt of. the 
Law-Books extant, if not all, 
(ſetring aſide the Reports) are 
nothing elſè, but Coſlectons 
olit of othets“ This I ſpeak, | 
not in dero ation, of them, in 
the leaſt; for as tis equally, if 
not more 1aborious : : fo tis full 
as gforious, ' Judicioully to cull 
out authentick Caſes,out of the 
Volumes of the Law (where 
ſo many are no Law), and right- 
fully place them in a particular 
Treatiſe, as tis to report the 
Judgements and Reſolutions 
from the mouth of the Court; 


for the Reporter is bur the 


; Courts Secretary, and Cool's 
Inſtitutes merit as much as his 


A 4 Reports; 


a g : | 
Es ee 
Reports ;. A d Aſb's Tables, 
riley and Brooks's Abridg 
met, ate as uſc ful as the Year - 
Books. themfelves., of which 
kipd/ of Collectons one Ele- 
gantly thus breaks out,Qu0 g 
dem bepeficzo, haud ſcio, aut aliud 
aut legum Candidatis magis gra- 


Sw ww «+ 


tun, ant Reipublice magis commo- 


1 
hen which benchr I know not, 


whether-any man can even ima-. | 


gine Another. , :cirher to Law- 
Fi>d O35 EEO EIR I wet 4 11 AY. 

Vers wore gfateful, or to the 
Commonwcal b rote, profita; 
ble, or for the il liſtr ation of di 
vine honour more fit. For with 


the Icaſſ Iabopr, a ſmall price, 


and little time, they preſent you 


with thoſe Reſolutions , and 
Judgments. which lye ſcattered 
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in the voluminous Books of the m 
Law ; which would otherwife | ce 


coſt | 


ta; 


he 
iſe 
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The Preface, 
coſt much time, pains and char- 
ges to find out. The thoughts 
of: which publick good, firſt 
gave life to theſe Endeavors of 
mine ; Not that any one ſhould 
in the leaſt imagine, that I am 
ſo guilty of vain oſtentation, as 
to believe, that my Parts or 
Abilities can perform any + 
thing in this kind, like other 
men; No, Ipſe mihi nunguam 
Judice me placui. "8 
I could never yet pleaſe my 
ſſe are they worthy to pleaſe 
others, haud equzdem tali me dig- 
nor honore. However, when I 
conſider, that no man hath yer 
written particularly concerning 
this Subject, and of what gene- 
rall uſe it is, I doubt not, but 
that this Treatiſe will receive 
a favourable conſtruction from 
moſt men, and a plauſible ac- 
ceptation from others. 

| | The 


| 2 my own labours, much 


The Mſe of 
the Book, 


The Preface. 

The uſe of it, is, in a manner, 
Epidemicall; ſince mens Lives 
and Eſtates are ſubject to that 
Tryall per Pais, here demonſtra- 
red : bur in patticular, the Pra- 
Riſers at Law, (eſpecially A. 
turneys, Solicitors, Clerks, &c.) 
and all Furers, (for whoſe di- 
rections it is of fingular uſe) are 
chiefly enceintd Hotels, But 
I will not hang a Buſh out, to 
invite, and prepoſſeſs your Judg- 


ments, Vincat litilitas. The pro- 


fit which'every ingenious Rea: 


der ſhall gather out of it, wil 


ſpeak more for it, than the beſt 
Eulogical Preface. 8858 

And for my owa part, I pro- 
feſs my ſelf. to be Phi lomatbes; 
bur can plead no other Plea, 
than Not geilty,to Polymathes, I 
muſt confeſs, never any man 
rook a Law-Bodok in hand, with 
greater affi&tion to it, than I; 
and notwithſtanding, the hard- 
"TS favoured 
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favoured objections, which 
ſome men caſt upon it, I really 
think the ſtudy of the Law, to 
be the moſt pleaſant Study in 
the World. And he which de- 
lighteth in the ſtudy of any 
other Art or Science, muſt con- 
| ſequently be delighted with 
this. For the know ledg of the 
Law, as Doderiage {aith,is moſt 
truly ſtiled Rerum Diwiuarum 
| bumanarumque ſcientia, and wor- 
thily imputed to be the Science 
of Sciences; for therein lies hid, 
the knowledg of every other 
Learned Science. 
So that he which gives him- 
ſelf rp the ſtudy of Divinity, 
may here fill himſelf with holy 
and pious Principles of Divine 


Laws: For, Lex eſt ſan8io ſan- ꝑ teſau 
Ka, jubens honeſta, &  prohibens . 4 b 


contraria ; ſanctum etenim oportet, 
' 1 qu0d effe ſanfium definitum, The 
Law is a holy Sanction, or De- 

Ma : . 
| cree, 


The Preface. 
eree, commanding things that 
be honeſt; and forbidding the | ſ, 
contraries: Now the thing mult | » 
needs be holy, which by defini- | ( 
tion, is determined to be holy. * 
So that in this reſpe&; ſaith } « 
Forteſcud', men may well call! 
Lawyers, Sacerabtes, that is, gi- | ] 
vers, or-teachers of holy things. | 1 
For the Lawes being holy, it 
followeth, that the Miniſters, 
and ſetters forth of them, muſt 
be givers of holy things; and 
ſo by interpretation, Joch Sa- 
cerdos fignifie; and doubtleſs, 
he which duly conſiders thoſe | 
Rules of Theology which lie ſcat- 
tered throughout the whole 7 
body of the Law, muſt needs 
conclude our Lawes to be 
Commentaries upon the Old 
and New Teſtament ; and do fo 
much bear the Image Legs Di- 
wine, that they may well be at- 
tributed to the Moſt High. | 
FED The T 


| 


4 The Preface. 


The Rules of Grammar, Philo- 
ſanbj natural, Folitical, Oecono- 
mich, and Moral; as allo the 
Grounds of Logic, both from 
the Fredicable, and Predicament, 
Fe. and of other Arts, and Sci- 
ences, ſo much abound in our: 
Books, that the very reading of 


. | the Law, will make a man Aa- 


ſter of any of thoſe Sciences. 
And ſince Rhetorick is Ars or- 
nate dicendi, and conſiſteth of 
thoſe two parts, Elocution; and 
Pronunciation. | | 
How can we read in our 
Law-Books, thoſe Learned Ar- 
guments , Elegant Speeches, 
and Judgments preneunced with 
ſuch Eloquence of words and 
matter, and not conclude, that 
Rhetorick is the Glory and 
Grace of a Lawyer. Though 
ſome (not gifted that way) 
would per ſwade us, that the 
Law hath little relation to it. 


The Preface. 


If any man be delighted in 


Hiſtory, let him read the Books 
of Law; which are nothing elſe 
bur Annalls and Chronicles of 
things done and acted from year 


to year z in which every Cafe, | 
preſents you with a perice Hi- | 


ſtory ; and if variety of matter 
doth moſt delight the Reader, 
doubtleſs, the reading of thofe 
Caſes, (which differ like mens 
faces) though like the Stars in 


| 


number; is the moſt pleaſant 


reading in the World. 

I thought to have expatiated 
my (elf in this Eulogicall Com- 
mendation of the Study of the 
Law; But when I conſider the 
Glory of the thing it ſelf, I 
think it but in vain to light the 
Sun with Candles; and as no 
Arguments will perſwade one 
to love againſt Nature, ſo he 
whom the rarity of the Law it 
ſelf cannot invite to ſtudy ir 
— Wi 
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The. Preface. 
will never be forced to it with 
the fiſt of Logick, or other per- 
ſwaſion: VV herefore tis now 
time to expoſe my {elf to the 
Cenſure of the Reader, who 
alwayes judges according to his 
capacity, or affection; for which 
cauſe, if I was to chuſe my 


Reader , I could wiſh with 


Cains Lucilius, Quod ea que 
ſcrilo, neque 46 indotti fins, neq; 
4 docti flims legi, quod alter: hi- 


hi] intelli gerent, alteri plus for- ; 


tafie, quam ipſe de ſe, That this 
Treatiſe might not be read, of 
the moſt Learned, nor of thoſe 
who are not learned at all, be- 
cauſe theſe underſtand nothing, 
and the others more perhaps 
than my ſelf, 

However, I put this Requeſt 


to all, t fi — ſuperfluum, wel Bradl on. 


perperam poſitum, in hoc opere 
imerwenerit, iluud corrigant, & 
emendent, 


li. 1. fo. 1. 


The Preface. N 


emendent, wel Cunni ventibus cu. 


li pertranſcant; cum omnia ha- 
bere in memoria, & in nullo pec- 
care, divinum fit potius quam 
humanum : That if any thing 
be ſuperfluous, and placed amiſs 
in this Work, That they will 
either correct and amend ir, or 
without carping connivear it; 
ſince to remember to do. all 
things right, and nothing amiſs, 
is rather the part of a God, than 
Man : wherefore let him which 


s 1 


never offended, caſt the firſt 


fone, 
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5 Thoyght to have made 4 
| Table to this Boot; but when 
I conſdered the particulars 

hereof were collected under general 
Heads, and Titles; and the mat- 
ters therein pointed to, with Mar- 
ginall Notes; I concluded to preſent 
* you onely with the conteuts of the 
: Chapters ; but would adviſe you, 
nt to rely altogether, upon the viem 
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of the Contents: For what you 
cannot fide there, you may perhaps 
finde in the Chapters at large. 


» 


We 


(a) ERRATA, 


Ome Errors have riſen from 


I rhePreſe;forinftancefe. 133. 


where D. is the laſt letter of the 
line in the Margent, add where 
the Treſpaſs was committed in the 
county of S. Likewiſe the falſe 
pointing in ſome places, may 


ſeem to alter the ſence: as 4- 


Comma being put for a Period; 
c. But the Readet having long 
ſince eſpouſed furiſprudence; 


and thereof got Iſſue a good 
Judgment, is bound per la Cour. 


teſie deigleterre, to amend , or 
Wink at 1155 miſpriſions. pa. 17. 
l 19. for Cro. 2. read Cro. 1. 
p. 76. J. 3. add in Civitate meſtm. 
next to Aargarete. p. 163. I. 11. 
for Aliens, F. Engliſh. p. 142. J. r. 
add in next be. fo. 2 Io. at the end 


of the Title of the 14. Chapter, 


it ſhould be, An Amercement af- 
fered by the Fury. fo. 2 23. li. laſt, 
for offered, read afferred. 
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A Summary of the 
2 ( ontents of each 
hapter in this 

Book: 
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Cap. 1. Fol. 1. 


He Derivation of the word 

(Jury). The Definition, Au- 
tiquity, and Excellency of Juties, 
by way of Preface. | 


| Cap. 2. fo. 5. | 
Of an Iſſue; and the dimers ſ orts 


F Tryals thereof; and when 4 
| | (a) 2 Tryall 


The Contents; 
Tryall ſball be by a Jury, ana when 
not: when by Certificate, whey 
by Battailz and when by an Alma- 
nack, &c. Phat 12 ſhall be 


frſt tryed per Pais; what ſhall | 


be tryed by the court; and what by 
examination ef the Attorney, 


Sheriff, c. ; 
| Cap. 3. fo. 24. 


Of a Venire facias; To whom 
it ſball· be directed; when to the 
Sheriff , when te the Coroners, 
when to Eſliors, and when to 
Bayliffs. 


Cap. 4. fo. 38. 


What faults in the Venire facias 
ſhall viti ate the Tryall, what not; 
when 4 Venire facias de novo, 
ſhall te anarded ; when ſeverall 
Ven, fac. ben the Ven. fac. ſhall 
be leni the party, and à ffranger 

te 


FY 


mw WW 


— 


The Contents. 


to the Iſſue. 50 may have 4 


Ven, fac. by Proviſo, and when. 
Cap. 5. fo. 50. 


thy the Ven, fac. runs to have 
the Jury appear at Weſtm. though 
the Tryall be in the country); Of 
the writ of Niſi prius, when fir it 
giveu, when grantable, when not, 
aud in what Writs of the Tales, at 
common Law, and ty Stat. #here, 
when the Tranſcript of the Record 
of the Niſi prius, diſers from the 
Roll, whereby che Plaintiff is aon- 
ſuited, he may hade a Diſtringas 
de novo. 


Cap. 6. fo. 64. 


Of the number of the Jurors, 
and why the Sheriff returns 24, 
though the Venire facias mentions 
but 12, If he returns more or leſf, 
us Error za of the numder 12. 


( a) 3 Cap⸗ 


The Contents; 
Cap. 7. fo. 68, 


who may be Jurots, who not; 
who exempted, and of their Qualit 


, { 


and Sufficient j. 
„ 


Concerning the Viſne, from what 
place the Far) ſhall come, &c. 


Cap. 9. fo. 99. 


The Law concerning Challen- 
ges, very neceſſary to be known of | 
all men. ; | 


Cap: 10. fo. 131. ö 


Of what things a Jury may iu- 
quire, when of eſpirituall, when of 
_ done in another County, or in 
another Kingdom; when of Eſtop- 
pell, and where not; when of a mans | 
intent, &c. Cap; | 


P 
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The Contents. 
Cap. I, fo. 137. 
concerning Evidence to be giden 


ta 4 Jury. u hat Evidence will 
maintain the Iſſue, and what not. 


| Of Witneſſes, &c. 


Cap. 12. fo, 154. 


The Juries Oath ; #hy called 
Recognitors in an Aſiſe, and Jurors 
ed Frog Of the Tall per me- 
dietatem linguæ ; when to be 
prayed, and when graatable, Of a 
Tryall betwix: two Aliens, by all 
Engliſh. Of the Ven. fac. per 
medietatem linguæ, and of Chal- 
lenges to ſuch Jurics, 


Cap. 13. fo. 164. 

The Learning of general Ver- 
quits, ſpecial Verdicts, aud Verdifs 
in open court; and where the In- 
queſt ſhall be taken by default, & c. 
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The Contents. . 


Cap. 14. fo. 210. 

How the Jury ought to demean 
themſelves, whilejt they conſider 
of therr Verdi; when they may eat 
and drink, when not; What. miſ- 
demeanor of theirs will make the 
Verdict v; E viaence gi den 
them, when they are gone from the 
Barr, ſpoyls their Ver: For That 
the Court ma) fine them, and where 
tha Juſtice may carry them in 
Carts, till they agree of their Ver- 
_ An amendment affected by the 
Jury. gr 


Cap. 15. f0.224. 


What puniſhment the Law hath. * 


provided for Jurors ofending; as 
taking reward to grove their Ver- 
dig. Of Embraccors. Dectes 
tantum. Attaint: Several fines 
en Jurors.#hat Iſſues they forfeit, 
and of Judgment for firiking 4 ju- 

Cap: 


Tor 14 Heſtminſter. 
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' CAP. I. 


The Detivation of the Word 
(Jury.) The Definition, Anti- 
quity and Excellency of I 
by way of Preface. : 


wozd (Jurer. i.e. Jucare:) And meto- 
nymically ſigniſteth in Law, thoſe 


] Urie (Jurara) cometh of the French 


12 men who are wozu Judges in 


matters of fact, ebidenced and debated, 


| 


| by Wicnefſes, befoze them: J call 
| them Judges, becauſe, as the Pleadings, 
of Serjeants and Counſellors at Law, Bo 
ferve only Ad ilſyſtrandum; ('tis the 
pꝛoperty of the Court, Jus dicere,) So 
the teſtimony ok Witneſſes, only illu⸗ 
ned the * Tis in the 

power 


Vid. Cap, 15 


Jurie. 


2 Tryalls per pais: 

power df the Jary to determine the 
fact, upon a E didente Pr, and Cog 
Atroꝛ ding to thoſe common | 
Ad queſtionem Juris reſpondent Judices; 
Ad queſtionem facti reſpondent Jura- 
totes: Though, as the Judgment ol 
the Court ought to be guided by the; 
Law; So, is the Verdict of the Jury, 
by the Evidence, 


x 
* 


The Antiquiy J will but only dip my pen into 
of 2 tat fathoml (s depth of p2ayſes, 

which belong to t e right aſe of Juties; 

Thoſe filver dzops which flow from 

their Eulogies, would Ton dzown, 

(and ſo make barren) the moſt fruitful 

Author, even with redundancy of mat- 

ter: Durh Howres muſt fall into the 

Ocean; they cannot be received, fn 

ſuch [mall rivulers, as J have con- 

traced my ſelf to. Their Anciquiry pꝛd: 

(H Cem. upon claims them venerable, Foz (as (i.) 

been; . Cook deſires pou) hear what the Lay 
, fe, was before the Conqueſt, In fir. 

8 © gulis Centuriis Comitia ſumo, atque li- 

ber& conditionis viti cyodent ætate ſupe- 

riores, una cum prefefio ſacra. te- 

L. nb. verb, nentes jutanto. &c. Ano Cambden (in his 
. Bzitannia page 15 3.) Coꝛregeth 
| Polidet 


4 Tryalls per pais. $ 


— Piolider Virgil, laying, Whereas Polidoz 
e QUirgilwriceth, that William the Cons» 
ez: queroꝛ firſt brought in the Tryall by 12. 
r. men, chere is nothing mote untrue; For 
dt it is moſt cettain and apparant, by the 
the! Lawes of Etheldzed, that it was in uſe- 
190 | many years before. c. | 


Their generall uſe (being the only The uſe of 
nts fryers 1 fas ame in all — 
eg. ourts thzoughout England) ſpeak 
— them a publique good; Aud what an- 
om ſwer ſhall J make to the Princes, 

_ vebementer Admicor. (3.) Uidelicet, (3) Ferteſcue, 
ful — @Ulherefote are not Juries uſed in other f. 25 
at- Countries, if they are ſo god But 
the that of Fotteſcue, the Learned, who 
\ fn beſt could tell, Scil. That other Coun- 
rok, tties can Ttarce pꝛoduce one Jury, fo 
þ 0 . 
well accompliſhed with Wealth and 
(1,). Ingeny as one County, nay one Hun- 
Law ted, can in England. 


» th. But not to dwell in the Porch of 

Floriſhes , J will addreſs my ſelf to 

te: the Gravityof the Law, where you muſk 

bis ndt fo much erpea the flaſh of Rheto- 

get. rick, as the light of Reaſon; No, the 

lian Law knowes _— to 3 
2 


Topal, per 3 i 
ſelf, in her own rermes, wherefoze all 


| rente, to kep their diſtance, Aud (as 
| the Golden Finch (4) ſings) be glad to 
( Finch. ca. 3. 4 their ſparks „raked up in her 


a . ſince an iſe is previous, and 
the matter of a tryall, J ſhall firſt 
a en you the deſcription thereof, and 


_ tutb. 


sther Sciences muſt learn; with reve⸗ 


* 
— 4 

— — A — 1 
1 q 


touch upon the ſeveral Tryalls' 
allumed by the 128 foʒ re of 


Tryalls per Pais. 


n 


Of an Iſſue, and'the dete ſarrs 
. Of Tryals hereof : and when a 
Ixyal ſhall be by a Jurys) and 
1 When not; when by Certificate, 
when by 'Bactail, and whey? 
an Almanack ; what 1{fueſhs 
be firſt” tryedz x T. 
ſhall be tryed bythe 
what, by- Wande of the 
Atto hey, Steriff, Oc. ge 


Olue, lin ſaith Cook (5).is a 

Tx certain and b Oak ( 12 6) x. Can ö 

iluing out of the Allegations, and Omnia unug) 

Pleas, of the Plaintiff and Defendant, aliquem ſorti- 

conſiſting regularly upon an Aﬀirmaz umur exizum, 

tive, and Negative, ty be 24 T2 „ per Patris 

men; and it is twofold, Keil. either e 
| ſpectall, as where the fpecial matter 25 nd ndum, x 
pleaded, oꝛ nr as in Treſpaſs, Finch. Epiſtle, 


3 Not 


6 Tryalls per Pais. 
not guilty : in Aſſiſe, nul tort, nul diſ- 
ſeiſin, xc. And as an Iſſue naturall 
cometh of two ſeveral perſons, \s an 
T\ſue legall, iNueth out of two ſeveral 
Allegations of ayyerſe parties. 


Tryall. And to give you likewiſe his De: 
finition of Tryall, It is to finde aut, 
dy due examination, the truth of the 
point in Jlfne oꝛ queſtion between the 
parties, whereupon Judgment map 
be given; And as the queſtion between 
the parties is twofold,ſo is the Tryall 
thereof; Foz either it is queſtio Juris, 
(aud that ſhall be tryed by the Judges, 

Note, that up- either upon a demurrer,ſpecial Verdict 
on a demurrer 92 Exception, F 02 Cuilibet in ſua 
ro part, and arte perito eſt Credendum, et quod 
one * * uiſque noverit in hoc fe exercear. 
beſt way co  D2 it is queſtio facti, And the 
give Judgment trpall of the fag is in divers ſo2ts ; 
upon the gu-. Fir ſt, chieflp, and moſt commonly, by 
tio juris firſt, a Jury of 12 men, (of which kind of 
yer the Court Trpall, my intention is pzincipatiy to 
bastle fer treat in this Bank.) But beraute it is 
firſt, at cheir ve ceſlary to be known, that there ave 
diſcretion. many wapes, allowed by the cammon- 
1 Df. 72 125, Law, to try matters of fag, befives 
Tach. 4. this 


Tryalls per Pais. — 
this by Juries: J will here repeat ſome 
of __ And koꝛ tyis, fir ſt hear the 
Oracle, who tells you, (+) that he (6) 1 Com. 
read of ſtr kindes of Cerrificaces , al- 101. 74. 
_ fox Tryalls, by the Common- 


+ 


1, The doing of ſervice by him Tryalls by 
that holderh by Eſcuzge in Scotland, Certificate. 
was to be tryed by the Kings Marſhall 
of his Army, Per ſon Certificac en eſ- 
cript ſouth ſon ſezl 4 ſerra mis a les 
Juſtices, ſaith Litt leton. 


2. Ik it be alleadged in avoydance 
of an Outlaw y. that the Defenyant 
was in pꝛilon, at Burdeaux, in the Ser⸗ 
vice of the Maior st Burde aux, It 
hall be trred hy the Cextificate of the - 
Miier of Burdeaux. | 


3. Fo2 matters within the Realm, 
The Cuſtome sf London fhill be Cer- 
tified, by the Maior, and Aldermen, by 
the mouth ol the Reeorder, vide apes 

1 7. « 


4+ By the Certificate of the Dheriff, 
upon a Wit to him directed, in cafe 
VDV 4 of 


$ Tryalls. per Pais. ; 
of Pꝛiviledge, if one be a Citizen oz 
fo2reiner; {ef BED oh | 


5+ Tryall of Reco2ds, by Certifi- 
care of the Lat. in whoſe Cuſtody | 
they are by Law, All theſe be in tem- | 
pozall Caules, 


6. In Cauſes GcoleſiaCical + as 
loyalty of Marriage, general Baſtar- 
dy, Excommengement, Pꝛokelſion: 
Theſe and the like are regularly to be 
tryed by the Ce tificate of the Ordina- 
ry. apꝛes vide 16. ö 


Records. 7+ Matters of Record ſhall be tryed 
by the Record it ſelf, and not per Pais. 

Why there And fo} this Reaſon, in pleading of 
needs no viſne, Le:ters Patents, the place ned not be 
3 Letters àlleadged, where the Letters Patents 
age „er. were made, becauſe the Defendant 
wiſe in plead- Cannot plead nul tiel Record, but muſt 
ing Dzeds. plead, non conceſſit, and then the Jury 
ſhall come from the place where the 
Lands lie. Vide, li. 6. fo. 15. 1 Com. 

117.260. Plo, Com. 231. But upon 

a Non eſt factum pleaded to a Deed, 

there malt be a place alleadged where 


the Dced was made, becauſe ( though 
the 


J 1 ooos&@ © 


Tryalls per Pais, 


the Deed, as to the matter of Law, be 
tryable by the Court, yet) the ſealing 
and delivery thereof, and other matter 
of fact, mult be tryed by the Jury; ſo 
that in this caſe of a Deed, there is a 
Tryall per Pais, and by the Court, 
x Com. fo. 3 5, vide aprei,18, 


3. A Peer of the Realm. i.e, a Lord 
of che Parliament, ſhall upon an In- 
dictment of Treaſon, oꝛ Felonp. miſ⸗ 
pꝛiſion of Treaſon, and miſpꝛiſion of 
Halde be tryed by his Peers without 

ath, 1 H. 4. 2. But in an Appeal at 
the Suit of the party, he ſhalſ be tryed 
per probos & legales homines Juratores, 
10E.4.6.-&c.- becauſe that is not 
the. Kings Suit, but the parties. Uide, 

li. 9. 31. Le caſe del abbot de Strata 


Nlercella. And in a Premunire, his 


Trpall ſhall be per Pais. Bolſtr. 1. 
part 198. Dutcheſſes, Counteſ- 
ſes, oꝛ Barroneſſes , although married, 
ſhall be tryed, as Peers of the Realm 
are, but ſo ſhall not Biſhops and Ab- 
bots, Stam. 153. 20 H. 6. 9. 


9. The Cuſtoms and nſaces ok e⸗ 


very Court ſhall be tryed by the tryel 


Peers. 


Judges Judges, 


Cuſtoms of 
Courts, Ge. 
by the 


; Tryalls per Pais. 
Judges of the ſame Cour, if they are 


| 


# 
r 


pleaded in the ſame Court, ib, and | 


many other things are tryed by the | 


Judges, as the reafo1ableneſs of a fine | 
of an offender oz upon furreader of a 


Copy-hold Eftate; and ſo it is of Cu- 


ſtomes, Services, and alfo of the 


. 


time that a Tenant at will ſhall have 


to carry awer his Gods 2 And theſe 
Caſes tome under the Rule, which 
makes matter of Law to be tryed by the 
Judges Aide 1 Com. fo. 56. And in 
ome Caſes matter of fan chall he 
tryed by the Judges, as if the Plain- 
ti appegy by Attoney in Court, and 
then the Oefendant pleads that the 
Plaintiff is dead; If one appeares, 
and ſaith, that he is the Plaintiff, whe- 
ther heis, oz not, (all be tryed by the 
Judges, li. 9.30. Ss the non⸗age of an 
Infant, generally, and Maihme, by 
inſpecton of the Court. But in 
many Caſes , Inkaney ſhall be tryed 
per Pais, as if an Infant appear by 
Atto2ney, in Error, this hall be tryed 


Bulftr. 1 part per Pais, li. 9.3 1. and ſo it is in an E- 


tate probanda 


10. There 


| 
! 
| 


Tryalls per Pais. 11 
to. There are many Tryalls al- Tryals by 


| lauen by the Common Law, by Ait . Wirneſſes. 


-, 
* 


neſſes onely, without a Jury, as of the 
life and death of the Pugband in 
Dower, ſo the pꝛot of a Summons, oz 
the Challenge of a Juror, mull be tryed 
by Uitneſles; and regularly, the pꝛot 
ought to de by two v2 the Witneſ- 
lea, 1 Inft, 6, and divers other things. 
muſt be tryed by examination of. 
parties and Witneſſes, as the TryAt 
by Wager of Law, gt. Finch 423. 


11. Duke oz no Duke, Earl 03 nd Dukes, ec. 


| Earl, Baron oz no Baron, ſhaltbe tryed 


by the Kings Wit. lib. 5.3 5. lib.s. 95 
But Dutebeſs e nv Dutcheſs, tt. by 
marriage, ſhall be4ryed per Pais, be- 
cauſe the marriage is matter of fact, 


x2, In a Plea del alien nee, the 2 
League between the King, and the So- E-<28U*- 
veraign of the Alien, thall be trhed by 
the Recozd of the Chancery, fo} every 
League is of Rec92d, lib.g.32. 


13. Ik a Mannor be anciene demeve, 

02 not ⸗ It hall be tryed by the Balk Mannour: 
of Doomeſd:y , which is in the Exche- 
quer, 


= . = 
[1 112 Tryalls per Pais. 
[ auer. But whether certain Acres be 


bee of ſuch a Bannoz;az WADI 
een by the County + County. ib. 


48 Ay» 7 #1 


Courts not of * 14. The p2ocedings * a Court] | 


Record. which isnot of Record (as the County 
A nn 

| Kc. 1 

ourf,, becauſs, they- are noRecopd, 

Ws Lit. 177. b. 


15; Whether" the FERN com- 
alk mitted Adrminiftration to the Plaintiff, 


oz whether the Teftmnent was pzoved' 
bekoze the.Ocdinary, a2 whether fuc'ra 


Will, be the ill of the partp, oz 
whether he dye d intettate, ox nat ? In 


all theſe Caſes, the tryall ch l be pat 


Pais, becauſe probate of Mills, and 
EoptUtyting 'Apminiffcato>8;'did not 


belong to Eccleſiaſtical Judges original- 


apo \Civen, to; them! of late, 
Bir ill. thereof is left: ta the 
on F was not given to 


them, lib. 9, 32. 40. 
bia Cen a6. „ . Anion n Cate for 
| Soecial Ba- | ne 


— Baſtard, the Defendant nt fs 


ned Court, the Court | 


RES Ede > . ad x 


| Tryalls. per Pais. 13 
| ſigey that the Plaintiff was a Baſtard; 
And it was r dens 
be kryed per Pais, and nut by tl E Or- 
dinaty, Hob. 179. Devin. 6. Any: ſo a 
; | Plea tbat the Plaintiff was bozm af 
fuch a place befo2e-marriace , this is 
fpecial Baſtardy, and ſhall be tryed pet 
Pais. Plo. 14. Dyer 89. 


17, When an Fſue is taken, whe⸗ 
ther a Cuſtome oz n Cuſtome in Lon- 
don, Tf the Maioz, Commonaltp, and | 
Citizens be parties.02 intereffed in the , 
Action , This Cuſtome ſhall be tryed - 
by a Jury, and not by the. Certificate 
of the Maior and Aldermen, by the Re- 
co2der, Hob. 85. Day and Savadges Caſe. 
Devanr. 3. Stiles.137. Moor 871. vide 
aptes tit. Viſne. | 


' Cuſtoms of 


18, A matter of Record being mixt ne, e ne 
with a matter of fact, ſhall be tryed d. R 
per Pais, and not by the Retoꝛd. Hob, „ich pas: 
244. Peter and Stafford Caſe, De- of Fac. 
vant. 7. : ; 


| 0 
19. In CUzits of Right. and Ap- Tryal! \ 
peals that touch life , Tryall may te Buttall, he 
by Batcail, 02 by Jury, at the Orfens 
| vants 


— ren err the 


— — — 


Tryalls per Pais. 
dants thoice; The Battaile, in a Mzit 


of Right, mult be by Champions, (who | 


1 Ar emen.) But in an Appeal, 


mult be in pꝛoper perlon. The 


Champions, in a Mzit of Right are 
not bound to ſight longer than untill 
the Starrs appear ; and if the Cham- 
pion of the Tenant can defend yim- 


mw 


ſelf uatill then, the Tenant Gall 


Pk The Judges of the Court 
Common Pleas , are Judges of the 
Battel, in a Mzit of Night; and the 
Judges of the Rings Dench in an 
Appeal of Felony; Jt ſems they lel- 
dom 892 never killed one another in 
this tryall of Bactel, fo2 their Mea- 


pons were but Batenes, and he that 


was vanquiſhed, was preſently upon 


Proclamation made, to acknowledge 


is fault, in the Audience of the 


2ople, oz elſe ts cry Cravenc in the 


name of Recreantiſe, &c, and upon 
this, Judgment was to be given, and 


after this the Rec:eant ſhould amĩittetre 


liberam legem, that is, ſhould betome 
infamous, &c. 2 Iuſtitutes 247. Finch, 
421. lib, 9. 21. Mirror of qubce 161, 
162 xc. I loſt, ag4, 


20. In 


20. Jn a Wait of Diſceit, upon à f core 
Recoverp by default, The Trpall = — 5 
Qall be, Ik the Judgement was given 
upon the Petit Cape, by the Summonets, 

It upon the Grand Cape, by the Sum- 

moners, per nors, dq velors, and not pet 

pais; So if a Recovery by default ina 

reall Aa ion be pleaved, to which the 

other ſaith, Nient Compriſe, this ſhall 

not be tryed per Pais, but by the Sum- Nient Com- 
moners and Veiers, lib. 9,32. priſe. 


21. In debt upon a Umple Con- Wager et 

tratt, Detinue, 8c. The Trpal map Law. 1 
be by Wager of Law, 02 per Pais, at the 
Defendants Eleaion. But when the 
Defendant wageth his Law, he ought 
td bzing wity him eleven of his 


Neig hboꝛs, who will avow upon their 


» that in their Conſtientes he 
ſaith true, ſo as he himſelf mult be 
ſwo2n de fidelitate, and the eleven de 
Credulitate, Ib. Finch 423. and 1 Inſt. 
295. You map read excellent Learn- 
ing concerning this Trpall. 


22. Ik Profeſſion be denyed, it thall p;orc on; 
be tryed by the Court Chriſtian; But 
if the time cf the Profeſſion be in Yſur, 
this 


— 


Lib. 6. 49. 


0 1 

7 
= | Ideocy, 
| ' 


Tryalls-per Pais. 


this ſhall be tryed by the Country. ö 
lib. 4. 71. Do though an Inrollment, 
- 02 other matter of Recozd, cannot be 


tryed per Pais, yet the time when the 


Inrollment was made, map be trved 


per Pais. So whether the party ap- 
peared in ſuch a Court, oz on ſuch a 
day, &c, ſhall be tryed per Pais. Cro.z. 
part. 131, So whether one was She- 
riff ſuch a day oꝛ not, Cro. 1. patt. 42 l. 
Admiſſion, Inftitution, Plenarty, and A- 
biliry of the Parſon, ſhall be tr pes by the 
Biſhop. But Jnduction ſhall be tryed 
by the Country, and ſo ſhall Avoy. 
dance by reſignation, Dyer 229. Moor 
61. and vopd, oz not voyo ſhall be 
tryed per Pais, 1 Inſt, 344. And Ple- 
warty, if the Clerk be dead, Mirror of 


Juſtice 3 24. li. 6. 49. The Cauſe of 


refuſil of a Clerk by the Biſhop,ſhall 
be tryed by the Mecropolicane , if the 
Clerk be living; but per Pais, if he be 
dead. l. 5. 58. 


22. An Ideot, kound ſo krom his 
Nativity by Dffice, may come in per- 
ſo" in the Chincery, befsze the Chan- 
cellor, and pꝛap that bekoze him, and 


Cuch Julfices 0z Sages of the Law, 


whit 


N * 
Fr 
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« which he ſhall call te bim ( who are 
called the Councel of the Ring), he 

may be examined, whether he be an 
e | Jdeorz02 no; 82 by his friends he wap 
fue a Wiitont of Chancery, retoznable 
- fhere, to bing him into the Chancery, 

| Ibidem Coram nobis, & concilio noſtro 
examinand. lib, 9, 31, 


wr 


284. If it be in queſtion, whether : 
- _ the Sheriff made ſuch a reto2n 92 not, Sheriffe} 
e Tt ſhall be tryed by the Sherif if whe- 

d ther the Ynderſbe: if made ſuch a Re- 

- ton oz not, it ſhall be tryzd by the 

t Underſherift ; If the queſtion be, whe- 

e ther ſuch a one be Sheriff. 02 not, Jt. 

- ſhall be tryed by the Examination of 

f + the Sheriff, pet he is made by Letters 

k. | Patents of Recozd, and therefoze it 
map be *ryed by the Reco2d, ib. Cro. 2. 

E 5 Patt. 421. | 


25. Ik an Approver ſay , that he Dures? 
Commenced his Appeal befoze the Co- 
S roner per dures, this ſhall be tryed bp 
the Record of the Coroner; and if it be 
- _found that he did it without dures, be 
d (Hall be hanged, ib. Corone br. 7 5. 
, | C 26. The 


18 


Statute. 


Eſcheator. 


Certificate. 


Neſſenger. 


Petit Cape. 


Tryalls per Pais. | 
25, The Trpall, whether a Statute f of 
ſhewed befoze, be the true Statute oꝛ jou 
not, ſhall be by the Examination of the | pai: 
Maior, and Cleck of the Statutes, which ley 
tak the State, and not per Pais, ib. 
whether a Scacute hath two Seals oz | - 
not, ſhall be tryed per pais, Leov.1 part, | fal. 
228,229, ; e 
Ju 
27. In Alſiſe the Tenant laid, ro: 


that the Lands were taken into the was 


King's hands, this %:all be tryed by | 16! 
the Examination of the Eſcheator. | = 
' four 
28, Ik one in avoydance of an Out- nack 
lawry, elledge tyot he was in Pziſon | rule 
at Burdeaux, ultra mare in ſervirio Ma- ſuffi 
joris de Burdeux , tis ſhall be tryed by | per x 
the Maior'sCertificate;and in ſuch like it w 
Caſes, other Tryals ſhall be by the Jud 
Certificate of the Marſhall of the Hoſt, | laſt x 
and by the Capcain of Calice, and alſo! 
by Meſlenger, of a thing done beyond 21 
Dea. Ib. Try 
Orda 
29. At the Petit Cape, the Tenant ed. tl 
laid that he was impyiſoned 3. dayes 85 


befoze the default, and 3. days akter, a 
this ſhall be trped by the r | 
of 


Tryalls per pals. 


te f of the Attoꝛney; Nienc Attach. per. 1 5. 
22 jours in Aſſize ſhall not be tryed per 
he | pais, but by examination of the Bay- 
ch lep. Ib. | 

b. 


02 20, It ſems an Almanack is ſo in⸗ 
cr, | fallible, that it hath countervailed the 
Ger dick of a Jury, Foz in Erroz of a 
Judgment given in Lynne, The Er⸗ 
id, roz aſſigned was, that the Judgement 
he was given at a Court held there on the 
by isch day of February, 26 Eliz, and that 
| this day was Sunday, and it was ſo 
tound by Examination of the Alma- 


: 
bu 


19 
Bayley, 


[ 


Almanack, 


ut · nacks of that year, upon which it was. 
ſon ruled, that this Examination was a 


An- | ſufficient Trpall, and that a Tryall 
by per pais, was not neceſſary, although 
tke it were an Erroz in Fact; and ſo the 
the | Judgment was reverſed, Cco, 1 part. 


oft, | aſt pub. fo, 227. 
Ul | 
ond! 21. In ancient times there was a 


Tryall in Cryminall Cauſes called 
Ordalium, fo2 upon Not guilty plead- 
ed; the Deken dant might put himſelf 
upon God and the Country ( as ts the 
Sit this day) oꝛ elſe upon God only, 

| EC 2 and 


ant 
pes 
ter, 
tion 
of 


Ordeale: 


20 


Dittail. 


Try alls per Pais. | 
and then if he was a Freeman, he waz | 
to be tryed per ignem, that is, he was 
to paile over Noven vomeres 1gnitos nu - 
dis pedibus , ad if he was not hurt by, 
this „then he was to be acquitted, o- 
ther wile condemaed: and this was| 
call d Ju icium Dei; But if he was; 
llave, tyen his Tr pall was to ve per : | 
quam, end that divers wayes, which all 
appear in Lambard , vetbo Ocdalium, 
F20m whic) kinde of Tryall, J pꝛe⸗ 
lume we ſtill retain this expꝛeſlion ol 
an innocent perſon, That he need not 
feare fire or water: This manner bk 
Trpaell was firſt prohibited by the 
Cannons, then by Parliament: The 
Tryall by Battail is likewiſe pꝛohibi⸗ 
ted by the Cannons. but not by Phrlia- 
ment. as you may read in the ninth Re-: 
pozt, fo. 32. and in the Aut! oi ies 
therc cited, which J therckoꝛe omit to 


,recite here, (th ug' J have the Babs 


by me) aa» o in this whole Treatile, 
wherc Jreker you to a Bok, J ſhall! 
not let down the Authozitt?s cited in) 
that Bak, wyich will avid pꝛo · 
lixity. 


[ 
1 
i 
| 
j 
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22, When the matter alleadged, 
extendeth to a place att e Common ; 
Law, and a place within a franchiſe, it n : 
ſhall be tryed at the Common Law. 
I Inſt, 125, | 


22, All matters done out of the 
Realm of England, concerning Mar, 
Combat oz Deeds of Arms, ſhall be 
trped and termined b:faze the Conſta⸗ 
ble and Marſhall of England, bekoze 
whom the Tryall is by TUitneles, o p 
| by Combate, and their pzoceding is Can pi 
| Acco2ding to the Civil Law, and not by f 
the Dath ok 12. men, 1 Juſt. 74. 261. 
Wherefoze if the Kings Subject be 
killed by :nother ok his Subjects in a- 
ny fozraign Country, The Wife o2 
Heir of the Deꝛd, may have an Appeal 
bekoze the Conſtable and Marſhall, 
who ſentence upon the teſtimonp of 
Wit »eſſes oz Combat. ib. So ik a min 
be wunden in France, and dye thereof 
in England. ib. 


Martiall Af- 
fairs, 


Tt is worthy our obſervation, to Whac Ifue 
take notice wen there are ſeveral I- ſhall be firſt 
lues, whic) of them Gall be firſt tryed; e. 

Cz And 


Latch, & 


Damages: 


Plea te the 
Writ, 


Plea ro the 
whole, firſt 
tryed. 


Tryalls per Pais. 


And ko; this pou have already heard, 
that where Illue is jopned koz part, 
and a Demurrer fo2 the Reſidue , the 
Court may direct the Tryal of the 
Tue, oꝛ judge the demurrer firſt, at 
their pleaſure, though by the opinion 
of Doderidge. It is the beſt way to give] 
Judgement upon the Demurrer firft, 
becauſe when the Iſſue comes after-! 
wards to be tryed, the Jury may al- a 
ſeſs damages for the whole, | 


In an Action againſt two, the * 
pleads in abatement of the Wit, the! 
other to the Action ; the Plea to the 
W12it ſhall be firſt tryed, fo2 if that be 
found, all the whole Wit ſhall abate, 
and make an end of the buſineſs; fo} 
the Plaintiff ought not to recover up⸗ 
on a kalſe Wit, 1 Inſt. 125. 


In a Plea en againſt viners 
Defendants,the one Defendant pleads, 
in barr to varcel, o2 which extendeth, 
onely to him that pleadeth it ; And| 
the other pleads a Plea which goeth 
tote whole: the Plea, that goeth ti 
the whole, (that is) to both Deken⸗ 


dants, 


| 
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dants, ſhall be firſt tryed, becaitſe the 
other Defendant ſhall have advantage 
thereof ; Foz in à perſonall Acton, 
the diſcharge of one, is the diſcharge 
of both. 5 


As fo2 example if one of the De- 
fendants in Treſpaſs, pleads a Re- 
leaſe to himſelf(which in Law extends 
to both)and the other leads not guil⸗ 


ty, (which extends but to himſelf.) oz . 


if one pleads a Plea which excuſeth 
himſelf onely, and the other pleads 
another Plea which goeth to the 
whole, ths Plea which goeth to the 
whole ſhall be firſt tryed; koꝛ rf that 
be found, it maketh an end of all: And 
the other Defendant ſhall take advan- 
tage hereof, becauſe the diſcharge of 
one, is the diſcharge of both. But in 
a Plea reall it is otherwiſe, fo every 
Tenant may loſe his part of the Land; 
As if a Przcipe be bzonght as Heir to 
bis Father againſt two, and one pleads 
a Plea which extendeth but to himſelf, 
and the other pleads a Plea which 
extends to both, as Baſtar dy in the De- 
mandant, and it is kound fox him, yet 

C 4 the 


Releaſe. 


Diſcharge of 
one diſcharg- 
eth both. 
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the dther Iſſue ſhall be tryed; fo2 he 
wall not take advantage of the Plea 


of the other, beczuſe one Jon: 
tenant: may 1oſe his part by hig mil⸗ 


plea. ib. 


cap. III. 


Of A Vuite Fil; To whoth it | 


ſhall be directed; when to the 
Sheriff, when to 'the Coroners, 
when to Efliors , and when 10 
Bayliffs, 


ving hen you the Epitome 
of what Srpals are allowed by | 
1 '«Cotmon Law, and what ſhall be 
tryed per pars, Nd what not? we shall 
= avply our. fd1ves moꝛe particular- 
Ms the Trypal-by Juries : And be: 

5 Tar: ea Venire fac14s is the foundation 


and Cauſa fire qua nos, of a Jury, (J 

meane in Civil Catiſes; 5 fo2 in Crimi- 

nalls, as upon Indiaments, the Ow 
1 - 


aca. Sa re S@acSþ ca ca So .l 


* 
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of Goal Delivery, givs a general Com⸗ 
mand to the Sheriff, to cauſe the 
Country to come againſt their coming; 
and take the Pannels of the Shrriffe 
without any p2oceſs-direced to him, 
pet pꝛoceſs may be made againſt the 
Jury., though it is not muc ) uſed, 
Stamford, Plees del Cotone, 155.) J will 
firſt recite the Whit, in tetminis, the ras 
ther, becauſe J intend to oz der my 
Diſcourſe, accoꝛding to the method of 
the Wit. 1 


Rex &c. Fic. B. Salutem. Preci pi- Venire faciag, 


uus libi quod wenire facias Corans 
TuStic:ayits nottris de Banco apud 
Weſtm. tal: die, duodecem liberos 
(7 legales homines de wxenet, de C. 
Quorum guilibet habeat quatuor li- 
bras terre, tenement. vel reddit. per an- 
num al minus, per quos rei veritas 
melius ſciri poterit; Et qui nec D. E. 
nec F. G. aliqua aſinitate attingunt; 
Ad faciend. quandam Jur. patrie 
imer partes predict. de placito, c. 
quia um Idem D. quam predict. F. 

| inter 
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inter quos inde contentto eſt poſuer. fe 
in Fur. illam. Et:habeas Ibi nomi na 
Jur. illorum & hoc breve T. Ofc. 


This is one of thoſe Latine Letters, 
{as Finch termes them, fo.237.) which 
the King (ends with Salucation, 'to the 
Sheriff. But withall Commands him, 
that he cauſe to come twelve free and 
{awful men of his County, to reſolve | 
the queſtion of the fact, in diſpute be. 
tween the parties, upon the Flite; and | 
it is a Judicial Tit, iſſuing out ok 
the Reco2d, fo) Plaintiff oz Defen- | 
dant , after they have put themſelves 
upon the Country: foꝛ upon the woꝛds 
Et de hoc ponit ſe ſuper pattiam, by the 
Defendant , Dꝛ, Et hoc petit quod In- 
quiracur per pattiam, by the Plaintiff, 
and Ilſue jopned thereupon, the Court 
awzrdeth the Venire facias,' vid, Ideo 
fiat inde Jurar. 


And ſirſt, you ſ it is direced Vice 
Comiti, i. e. to one who is Vice Comicis, 
and hath the Regiment of the County, 
inſtead of tlie Carl cf that County, to 
whom once it did belong: As v are 

taught 
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taught in the Mirror, Chap. 1. Sed. 
Scil. That it appeareth by the Oꝛdi⸗ 
nance of ancient Kings befoze the Con- 
queſt , That the Earls of the Coun⸗ 
ties had the Cuſtody oz Guard of the 
Counties; and when the Carls lekt 
their Cuſtody oꝛ Guar ds, then was the 
Cuſtody of Counties committed to 
Viſcounts, who therefoze are called 
Vice Comites. 


What great Repoſe and T11tF both What Truſt 


the King and Laws put in this great“ 
Officer, The D)acle tells pou, 1 Inſt. 
168, That he is Shireve, that is, p æ- 
fetus Comitatus, Governour of the 
County; Foz the woꝛds of his Pa⸗ 
tent be, Commiſſimus vobis Cuſtodiam 


Comitatus noſtri de, &c. And he hath a 


thiefold Cuſtody, triplicem Cuſtodiam, 
viz, firff, Vitæ Juſticiz, foꝛ no Suit be⸗ 
ging, and no Pꝛoces is ſerved but by 
the Sheriff, And he is to return indif- 
ferent Juries for the tryall of mens lives, 
Liberties, Lands, Goods, &c. Secondly, 
Viz Legis, he is after long Suits, and 
chargeable, to make Execution. which 
is the life and ſoul of the Law, Third⸗ 


ly, 
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Iy, Vitz Reipublicæ, he is Principals 
Conſeryator pacis, within the County, 
which is the like of the Common- 
wealth, koz Vita Reipublicæ Pax. 


Pet notwithſtanding the heighth 
and Latitude of this great Officers 
power and truſt, The Law adjudges 
him in many Caſes not capable, to do 
ſo much as return a Tury; Foz if he 
be of kindꝛed by nature, o2 cf affinity 
by Marriage to any of the parties, o: 
(that J may ſay all, in a little.) it he be 
uot as indifferent almoſt in all reſpects 
he ts, whom the Law allows to be a 
Juror, he ought not to meddle with the 
retozning of the Jury. But the Venire 
facias ſhall be dir eden to the Coroners, 
(92 to ſome of them, if the reſidue are 
not indifferent ) who in that Caſe are 
vice, Vice Com. And if tie Coroners 
are not indifferent, then the Venice 
ſhall be directed Ad 2 Electores, that 
is, to two whom tie Court ſhill chuſe 
and deeme fit to retoꝛn the Jury; And 
to the retoꝛn of thefe Eliſors 02 Eſliors, 
ab Eligendo, no Challenge will be ad- 
mitted, Bro. tit. Venice facias 14. as — 

88 the 
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the Array; But to the Polles, 1 Inſt, 


25 


158, Ik one of the Sheriffs of London Sberiff of 


be a party, then the Venire may be di- © 


rected to the other Sheriff, If the Un- 
der Sheriff be a party, pet the Venite 
map be direced to the Sheriff, with 
this Proviſo. Quod ſab Vic. tuus in 
in nullo ſe intromittat cum executions 
iftius brevis. 18 E. 4. 3. 


Judicial Wits (ſay Cook and San- 
ders, Plo. 74.) may be direced to the 
Coroners ; As the Venire facias, where 
the parties are at Jſfue;there,upon the 


ſur miſe of the Plaintiff,that tie She⸗ Coroners: 


riff is his Cozen,and upon pꝛaper that 


the Venice be directed to the Coroners, 


fo2 avopdance of his own delay that 
might yappen by the Challenge of the 
Array , The Defendant ſhall be exa- 
wined whether it be true, oz not, and 
if he confeſs it, then the Venire ſhall 
be awarded to the Coroners; fo2 then 


it appeares to the Court by the Ocfen- Rimini. 


dants confeſſion that the Sheriff is 
not indifferent ; But if the Oefendant 
denies it, then the p2oceſs ſhall be a- 
war ded to the Sheriff, becauſe the 

Sheriffs 


The Defendant 
| may not have 
a Venire facias 
to the Coro- 
mers. 


| Peaire facias 
once directed 
to the Cor o- 
ners, Mall not 
de to the 

| Sheriff afcer- 
wards. 
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Sheriff's Authozity and p2ofit hall 
not be taken away, wit haut cauſe ap- 
parant to the Court; But ik the De- 
fendants will alledge any ſuch mat - 
ter, and pꝛay à Venice facias to the Co- 
roners, there the Plaintiff ſhall not be 
examined, neither ſhell ſuch allegatt- 
ons be allowed, becauſ? delapes are 
fo2 the Defendants advantage. and the 
Defendant may challenge the Jury fo2 
this cauſe, and ſo is at no pꝛe⸗ 
fudice. 


And ſe in term. H. 3. H.7. fo.s.placic. 
ult. In a quare Impedit, where the De⸗ 
kendant ſhewed how the Sheriff was 
Cozen to the Plaintiff, and p2ayed a 
nit to the Coroners, but it was de⸗ 
nyed him upon the ſame Reaſon, Fitz. 
tic. ſuggeſtion placic, 8. br. Challenge. 
152. 5 

When the oꝛoceſs is once awar ved 
to the Coronets, fo2 a default in tie 
Sheriff, if there be a new Sheriff 
made afterwards, who is indiffe-" 
rent, yet the Proceſs ſhall not re- 
vert, but continue to the Coroners pen- 
dant le plea, 14 H,7. 31, bro, tit. Venite 

facias; 


a a. ani 
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facias. 17. Oo the Entry is, Ita quod 
Vice comes ſe non intromittat. 1 8 E. 4.3. 


| 3 : 
And therefoze where the Sheriff Sheriff ſhall 


ought not to retozn the Venite, he can- 
not retozn the Tales; Foz in Ercor in 


the Exchequer Chamber of a Judge: ire facier. 


ment in the Queen's Bench, the Error 
aſſigned was, becauſe the Venire facias 
was awarded to the Coroners, koꝛ Con⸗ 
ſanguinity in the Sheriff; and it was 
retozned by the Coroner, And after- 
wards a Tales was awarded, and it 
was returned by the Sheriff, and it was 
tryed, and a Uerdic given, and Judg- 
ment. And fo? this c:uſe held to be 
; *Erroneous, and not aided by the Sta- 
' tute of 32 H.8. oz 18 Eliz. Therefo2e 
the Judgement was reverſed. Cro. 
I part. ult. pub. 574. bro. tir, octo. ta- 
les 9. 


J will inſtance one Caſe moze in the 
ſame Repozts, fo. 5 86. becauſe it is 
very full in the point. After Iſſue in 
Treſpaſs, the Plaintiff fo2 his erpedi- 
tion ſurmiſed, that he was Servant to 
the Sheriff , which being conkelled by 
the Defendant, the pꝛocels was awar⸗ 
| ded 


Where the 
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ded to the Coronets, and after Uer- 


Coroner re- di , it was moped in Arreſt of Judge- 
turns the V nirt ment, that the Tales de Ciccumſtintibus 
facias, he ought was awarded, and returned by the 


re return the 


Tales. 


No name to 
the Return. 


Sheriff; wich was het> by the whole 
Court to be god cauſe foz Staping 
the Judgment: Foz it is a miſ⸗ xyall, 


not aided by any of the Statutes ; fo: 
pꝛoceſs being once awarde to the Co- 
roners, the Sheriff afterwards is not | 
the Dfficer to return the Jury, no moe 


than any other man. And pꝛoceſs ought 
alwayes to be returne by him, who is 
an Dfficer by Law to return it, other- 
wiſe it is merlp void: But afterwards 
upon view of the Recoꝛd, it ap eared 
that the Tales was returned by the Co- 
roners, and th ir names annered there: 
to, wherefoze it was without furt her 
queſtion, But the Court laid, if their 
names had not been annexed to the 
Tales, pet it had been well enough; fo2 
they be annexed to the firſt JIannel, 
An" tit ſhall be intended, that the right 
Dfficer returned it, and the uſuall 
courſe is, That to ſuch Tales there is 
not any Officers names ſubſcribed, and 
pet it is god enough; kfoz it is not 

within 
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wit hin the Statute of York, which 
appoints that the name of the She⸗ 8 
riff ſhould be ſubſcribed; But it 
was moved, that the 'Reco2d of 
the Poſtea is, that the Tales were 
returned by the Sheriff ; But the 
Court held; that it was amendable, 


| and it was done accozdingly , and 
| the Plaintiff had Judgment, 


2 But if the Venice be amar ded to 
the . Coroners, fo2 default in the 
_ — | _—_ — — upon 
t zit, then J ſuppoſe, upon a „ „„ 
refault diſcovered in the Coroners, 5 . geit, 


| de puiſne temps, the party may ſhew after one a- 


this to the Court, and have a Venire warded to che 
awarded to the Sheriff, (if there be cri. 
an indifferent one made in the mean | 
time) e2clſe to Eſliors, & fice con- 

verlo. | 


In Etror ot a Judgment in Che- Yenire facies ro 
ſer, the parties being at Iſſue, a - Coranerss 
Vevire was awarded to the Sheriff: be Serif. 
And at the day of the Return, it 
was entred Quod Vice comes non 
miſic breve, And then the Plaintiff 

| D pꝛaped 


„ - having made default, it was un 


No Penire fa- 
cias to the 
Coronersy after 
one to the 


Sheriff. 


. any:i-other pꝛincipalt Chall 
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pꝛaped a Vetiire facias, ta thꝭ Cors- 


vers, fo2 Couſinagt betwixt him am 


the Sherifk; which was awarded 
accozvinglo, and at 'the day of 
Trpall, the Defendant made de; 
kalk, and thereupon, Judgment, 
Erroꝛ was aſſigned ,. becauſe that 
after the Plaintiff hav admitted the 
Sheriff to execute the Tit, he 
could not pꝛay a Venire facias to th 
Coronets, without ſome cauſe de pu 


iſne Temps, | ſed non allocatur , tj 


Cauſe there was nothing done upn 
the firlk zit. And the Defendant 


mategtall; Cro. 1 part, ult. pub. 8 53. 

But the Defendant might han 
demutred to this Pꝛayer; Foz 
the Platntiff pzap a Venire facit 
to the Sheriff, he (hall not che 
lenge the array, noꝛ have a Ven 
afterwards to the Coroners, beca 
the Sheriff is his Co zen, on fo 


whertdt he might by common 
tendment have Conuſance, when 
ſo pꝛayed the Venire facias; fot u 
on theming this Cauſe at firſt, | 
mig 


K 2 


h 
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might have payed P2oceſs to the 


dre 
and] Coroners 3 But fo2 a pzinctpall 
Ved hallenge, of wyich by common in- 
A tendment, the Plaintiff could not 


de. Know at the firſt, ag that the Defen- 
ent, dank is of kind2ed to the S hrriff, 
that] Sc. he may phy challenge 
the the array, when they appear , oz if 
\ he] the Sheriff doth nothing upon the 
thei Wit, he may pꝛay anew Venice to 
pu} the Coronets. 15 H. 7 9. 
3 


I the Plaintiff pzapes a Vente If the Defen: * 
facias to the Coronete, becauſe he is dont dcni:s the 
of kindzed to the Sheriff, if the Painiiffs ſug= 
Defendant will not confeſs this, ns 
hay! but denpes it, this ſhall be entred, p geßt of it by 
and the Defendant ſhall not chal- Challenge. 

lenge the Array fo2 this Canſe af- 
terhvar rds. br. tit. Venire facias 21. 
and : 3.5 8 | 
Ik a Venice facias be awarded to , | 
the Coroners, where it outht to be - CO 
to the Sheriff, oꝛ the Viſme cometh di may be 
out of a'mong place, yet if it be per diredcd ta a 
aſſenſum parcium , and ſo entred of Wong Officer. 
j Reco2d, it ſhall ſtand, fo2 acpnis 

conſenſus tollit errorem, 1 Inſl. 126. 

F D 2 li. 5. 36. 
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. ich. Ii. 5. 36. But if it be direced to the 
dauerten Coronets, Where it ought to be to the 
ſent. Sheriff, Without ſuch conſent of 

parties: This is an inſufficient 
Tryall, not remedied by any Sta- 
tute, except it be upon an inſuffici; 
ent ſuggeſtion, and then the Stat, 
of 21 Jac, 13. helps it. 


Upon ſuggeſtion that the Plaine | 


Homage ou to tiff and the Sheriff, and one of the 
Carens Coroners are of kindzed to the Plain- 
| ſuggeſtion which contains a Pꝛin- 
tipall Challenge, the Venire facias 


tiff, 02 Defendant, oꝛ upon any other 


may be direced to the other Coro- 


ners. Dier. 367. =, 


Erroꝛ of a Judgment in North- | 


Bayliffs, hampton, becauſe in Northampton the 
Court being held befo2e the Mator, 
and two Bayliff;, the Venire facias 
upon the Flue was awarded to the 
two Baplifts, to return a Jury, be- 
foze the Maioz aud Bayliffs, Se- 
cundum Conſnetudinem : which bes 


ing returned, and Judgment given. 


* - the Exroz aſſigned was, becauſe the 
Baplifks 
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Bapliffs being Judges of the 
Court, could not alſo be Dfficers, 
ts whom Pzoceſs ſhould be direct- 
ed, there being no Cuſtome that can 
maintain any to be bothDfficer and 
Judge. But all the Court (ab- 
ſente Hide) conceived it might be 
god by Cuſtome, And that it is 
not any Erro? , fo2 the Judges be 
not the Bayliffs onely ; but the 
Maior and Bayliffs ; and it is a com- 
mon courſe, in many of the Antient 
Corporations , where the Bayliffs 
are Judges, 02 the Maior and they be judge and Of- 
Judges; pet in reſpea of executing cer to return 
P1oceſs, they be the Officers alſo, Wis: 
And one may he Judge, and Dfficer 
dive ſis reſpectibus, as in Re diſſeiſin, 
the Sheriff is Judge and Officer: 
dGhereuvon Judgment was af- 
firmed, Cro. 1 part. 138. 5 


In Treſpaſs and Aſſault laid in „e -.. 
the Court, to be at the Palace of —— of 
Weſtm. It was adjudged, that the che Palace of 
Venire facias ſhall iſſue al Gar- Veſtninſſer. 
den del Palice, and not to the 
D 3 Sheriff 


8 


Ve ire _ 


why the Wri 


ſo Called, 
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Sheriff of Middleſex. Bro. tit. Yea 
fac, 31. 


CAP. VI. 


What faults in the Yeaire fa- 


cias ſhall vitiate the Tryall 
what not, when a Venirè fas 
cias de 31000 y (hall be award» 
ed; when ſeverall Yen, fac. 


Whengl, e Venite facias ſhall |} 


be betwixt the party and a 
ſtranger to the Iſſue; Who 
may have a Venire facias by 
Prouiſo, and when, 


V E have now che wed you to 
what Dfficer the Venite 
o_ ſhall be direced ; The next 
ſtep in the Mzit is Pcecipimus tibi 
quod Venite facias, Which words; 
Venice facias, are the molt effecuall 
wo2ds in the zit, and. therefozs 
they gire the denomination to the 
whole 
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whole zit. And here oppoztu⸗ 
nity is offered us, to ſpeak ſome⸗ 
thing of a Venite facias in generall. 
Jam not ignozant how our Books 
ſwarm with Caſes which ariſe from 
the deftas in this Pꝛoceſs, and how 
that Uer dies have been ſet aſide, 
Judgments ſtaped, and reverſed, 
fo2 want of ſufficient Returns, mil⸗ 
awarding , diſaccreement with the 
Rolls, diſcontinuance, and many o- 
ther faults in this Wit, But the 


Statutes of Jeofailes ( eſpecially. 


the Statute 2 1 Jacob. cap. 13.) have 
pat voned (as I may ſo ſay) theſe 
endzmities; As, the awarding- this 
Wrir, bab. Corpora, or diſttingas to a 
wrong Officer, upon any inſufficient 
ſuggeſtion , or by reaſon the Viſne is 
in ſome part miſawarded or ſued our 
of more places, or of fewer places than 
it ought to be, ſo as ſome place be 
right named, The miſnaming of any 
of the Jury, either in Sar-name, or ad- 
dition of any of the ſaid Wrirs, or in 


39 


Statute of 
Foo] iles. 
21 Fac. 13. 


any Return thereupon, ſo that upon 


examination, it be proved to be the 
ſame man that was meant to be re- 
D 4 rurned; 


ul 


Popular Acti- 
One, Cc. 
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cutned; ot if no Return be upon any 
of the laid Writs, ſo as a Pannel of the 


names of the Jurors be tetutned, or an- 


nexed to the ſaid Witit; or if the 
Sheriff oc Officers name, having the 
Return thereof, is not ſer to the Return 
of any ſuch Writ , ſo as upon Exami- 
nation, it be proved that the laid Wric 
was returned by che Sberiff, or. Under- 
Sheriff, or ſuch other Officer. Jn all 
theſe Caſes, the Fudgment ſhall 


not be ſtayed, no2 reverſey wy thele 


defeus. 


But this Act doth not extend to 


any Tit, Declaration, oꝛ Quit of 


Appeal of Felony, oz Murther, no: 


to any Indiament, oz Pꝛeſent- 
ment of Felony oz Murther, oz | 


Treaſon; no} ts any Pzoceſs upon 
any of them: noꝛ to any zit, Bill, 


Action, oz Inkozmation upon any | 


popular, oz penall Statute: 
Mherefoze ſiuce Inkozmations, 
and popular Adi ons are grown ſo 
frequent, the Atto2neys. c. herein 
had beſt beware of theſe Jeofailes. 


By 


= 


4 
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By this Statute , many defects 
are remedied,which were not by the 
Statutes of 32 H. 8. Cap. 30. and 
18 Eliz. Cap. 14. pet all are not; 
fo2 this Act onely helps the mil na⸗ 
ming of a Juror , in Sur-name, o2 
addition, and ſaith nothing of his Cbriſtian 
Chyſtian name: wherefoze I con- name miſtaken 
ceive the Law in Codwells Caſe. in in the Venire 
the fifth Repozt, remains as it wag facias, incu- 


then; which is, that if a Juror be le. 


miſ-named in his Chziſtian name, 
on the Venire, though he be named 
right in the Diſtringas, and Poſtea, 
pet this is ill, and not amendable; 
and with this agrees, Goddards 
Caſe, Cro. 2. part. 458. e 


And lince the Court (Cro. 1 part. Chrig; 
fo. 203.) doubted thereof , A may name iche in 
well put the Queſtion, if a Juror be the Venire faci- 
right named upon the Venire , and , and wrong 
mil-named in his Chꝛiſtian Name, in the Piſtrin- 
in the Diſtringas, &c. whether this?“ 
is amendable, o2 not; without diſ⸗ 
pute, it is uot by the Statnte 
21 Jacob, fo; that gnely helps the 


to 
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to the Courts doubt, J conceive 


clearly, it is halpen by the Sta- 


tutes of 32 H. 8. and 18 Eliz. ug a 
diſcontinuance bf Proceſs; andy 
map with the moze confidence be- 
lieve it, becaufe in Codwells Caſe 
afo2eſaid, where in the Panneli ot 
the Venire, a Juror was named Palus 
Cheale, and in the Diſtringas, &c. he 
was rixht named Paulus Cheale, any 
ſo becauſe he was mif-named in his 
Chziſtian Name, in the Venite, 
Judgment was arreſted, * But it 
is there adjudged, that ff he had 
ben well named on the Venire, and 
miſ-named upon the Diſtringas 92 
Poſtea, then upon Examination, it 
ſhould be amended, But the Coun- 
teſs of Ruclands Caſe, lib. 5, 42. ts 
expꝛeſſe in the point, 1 and ſv is Cro. 
3. part. 860. 


And it is to be known, that in 
moſt Caſes, where the Venire facias, 
Hah: Corpora, 62 Diſtringas be de⸗ 
f:eive. they are to be amended; but 


ik the Malanv be ſo fatall in the Ve- 


mre, that it cauſes a Miſtriall, (as- 
in 


CCC 
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un the miſtake of a Jurors Chꝛiſtiau 


Name, o2 where a Juror not returns 
ed is Lwoꝛn, 6c.) then the Aer dig 
is to be (et aſide, and a Venire facias 
de novo, to be awarded; and ſo was 
it to be upon thoſe miſtakes, (now 
amendable by the Statutes,)befoze 
the making thereof, And where a 
Jury giveth a Uerdict which is ac- 
cepted, aud recoꝛded bythe Court, 
be the Uer did perfect oz imperfect, 


the Jurors are diſcharged, and ſhall 


never try the ſame I\lue again up⸗ 
on a new Niſi prius. But if the Uer- 


43 


Vemre facias 
de novo. 


One jury ſhall 
not try a cauſe 


twice. 


dic be ſo imperked, that Judgment 


cannot be given upon it, then the 
Court chall award a Venire facias, 
de novo, to try the JTue by ot her 


Jurors, Ii. 8.65. Bulſtr. 2 part. 3 2. 


In Yelverrons Reports, fo, 64. 


the Caſe is, That a Venire facias 


was made Vice-Comiti, ( leaving 
but) Salop, foꝛ which there was a 
blauck leit in the zit. Tut re 


| vera; it was returted by the Sheriff 


of Salop. In Arreff of Judgment 
it Wis alleadged; that the Venire 
facias 


Album hecve, 
the County 
left eur in a 
Veniie facias. 
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facias was vitious fo2- this cauſe; 
But Gawdy ſaid it ſhould be a: 
mended, And by Fenner and 
Williams; Jt is as no Whit, 
becauſe it is not directed to a- 
ny Dfficer. And then it is 
ayde ds by the Stat. of Jeofailes, 
Foz it might rathar be called a 


blanck, then a W1it,becauſe it was 


directed to no Dfficer, 


Severall V. | In Caſes where there are ſeve- 


nire facias. 


rall Defendants, who plead ſeveral 
Pleas ,' the Plaintiff may chuſe 
either to have one Venice facias fo} 


all, oz ſeverall, foz every one of | 


the Defendants; But (if you will 


be ruled by Scamford) the ſureft way | 
ts te have a Venire facias againſt 
every one, and then one cannot have 


benefit of the others Challenge 
neither ſhall the death of one abate 
the Venire facias againſt the other; 
This te ſpeaks of in Appeals) but 
ik the Court once award a joint 
Venire facias, pou cannot have ſeve- 
rall Venites afterwards, though 
there be nothing done upon the firfk; 

except 


k 


e 
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except it be upon matter de pu- 
ime Temps, as the death of on? cf 
the Defendants, &c. li. 8.66. Ii. 1 x, 

5.6, Stamf, 155. bro. tit. Venire fa- 
Clas 2.3 5. N 


But now it is the uſuall courf? - 
to have but one Venire facias, upon Fin 
ſeverall Iſſues, though againſt ſeve- farias in ſeys- 
rall Defendants, Cro. 3. part. 866. rall Ius, 
hob.36. 64. And ſo uſuall, that the 


Court declared, Cro, 2. part. 550. 


{That there never ſhall be ſeverall 


Venire facias to try ſeverall Iſſues 
in one County; Fo} what need the 
Plaintiff trouble himſelf, and the 
Country, with ſeverall , when one 
Jury will ſerve his turn; Er fruſtra 
fic per plura quod fieri poteſt per pau- 
ciora, But other wile, if it be in two 
Counties, Cro. 3. part. 866. 


After Jſlue jopned by two De- Verire facies 
fendants , if one of them die, and 3 
then a Venire facias is awarded be- 1 — 


> a... 


| twixt the Plaintiff, and both the here ons is 


Defendants, and ſo in the Hab:Cor- dead. 
pora and Diſtringas, pet this ſhall not 
vitiate Yon 
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vitiate the Vewre facias, &c.. to 


make Erro2, betauſe theng! one of 
the Defzncants. be dead, pet the 
other being alive, it is ſulſicient, 
And there needs be no ſurwtſe in 


Ne ſurmiſe in Judiciall Tits, that one ot the 


Judicial Writs Detennants is dead; It is time 
of death in ene enough to ſhem it to the Court at 
of the partes. the day in banck. Cro. 1 part. 4. 26, 
But ik there be two Defendants, 

an) the Venite facias be but againſt 

one ok them, tis Crroz, 7 .f. 4. 13; 


2 bro, tit. ven. fac. 11. Cro. 1 Patt. 


436 
Penire facias Jf the V enire facias beares date 
dated betore bgfoze the Action brought, oz varies 
che Aion from the Roll, vet it is. aided by the 
O36. cf Statutes of Jeofailes. Cro, 1. part, 
38. 90% 91. 203, 204, ⸗Miſcontinu- 

ance or difcontinuance or miſconvey- 

ing of Proceſs, is ayded by 3 2 H.8.30, 

eofailes, The want of any Wric Originall ot 


Judiciall, defaules in their, form, and 


inſuſficient Returns thereupon , are 
ayded by 18 H. 14. Cro. 3. part. 2 59. 
But pu muſt have a care the Venice 
facias he not faulty in any other 
warters of SuV9ance ; koꝛ ik the, 

parties 


ee ns B22 
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Ro 
2 


Tryalls per Pais. 


47 


parties names be miſtaken , oz the Fartics names 


Jllue, as ik the Flue be ne unques 
Executor , aid the Venire facias be 
in placico debĩti, &c. this is a Mi⸗ 
ſtr pall. Cro, 2, part. 528. Do it is, 
if the Venite facias be in placito 
tranſgreſſionis, where the Action is 


in placito tranſgreſſtonis, & ejectionis 


firme! This m fxwarding ef Pꝛoceſs 
is not apded by anp ok the Sta- 
tutes, and better it was, that there 


miſtaken in a 
Vegire facias, 


Miſtryall, | 


had ben no Venite facias at all in No Venire f. 


fuch u Cale; for then the Statutes 
wald have hol zen it, Cro. 3. part, 
A 

e In ſome Caſes a Venite facias 
Hill be awar ded to make an En- 
gurt betwiet a ſtranger to the 


cias hoipen, 


F-nire faciay 
between 2 


party and a 


it and Jie: and the party. J ſtrarger. 


will inſtance but in one, and that 
is upon the Statute of Welt. 2. 
cap. 6. Ik a Tenant being imp lead⸗ 


ed vouch to warrantp land the Gcu⸗ 


cher denieth the Od, oz other 
cauſe of the Warranty» & e. That 
the Demandant may nat hereby be 
delayed, he may ſu? out a Venire 

facias 


48 
Inqueſt at 


whoſe requeſt, 


Venire fatias 
by Proviſo. 


war iv” 
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facias to try the Jikue between the 


Tenant and Uouche; 


Inqueſts in Pleas of Land, ſhall 
be as well taken at the Requeſt of 
the Tenant, as of the Demandant, 
2 E.3. cap.16, Jf the Plaintiff , oz 
Demandant , defifteth in pzoſecu- 
ting his Action, and bzingeth it not 
to Trpall, then the Dekendant, oz 
Tenant may ſue koꝛth a Veni. facias 
with a Proviſo, which is to no other 
end, but that the Sheriff ſhould 
ſummon but one Jury.if the Plain⸗ 
tiff alſo ſhould have bꝛought him 
another Tit, to the ſame pur- 


poſe ; And although, (as my Loa: 


Dyer ſaith, fol, 215.) the granting 
of this Venire facias,&c. with a Pro- 
viſo, depends much upon the diſcre: 
tion of the Court, pet fo2 the.grea- 


| 


; 


; 
| 


F 


the 


ter part, it is not grantable foꝛ the to 


Dekendant, unleſs when he is adoz: 7. 


as well as the Plaintiff, oz unleſs 
there be a default, and Laches iu the 
Plaintiff? ; ,therefoze there can be 
no Tryall by Proviſo againſt the 
King (unleſs with the Attozney 

Generall's 


( 
the 


upe 
1 


r 
D 
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Generall's conſent,) becauſe no de- 

default , o2 Laches can be imputed 

tothe King: But an avowant in 

Replevin, may have a Venire f-ci4g Proof preſently 
with a Proviſo, immediately after after Iſſue 
Nlue joyned. be cauſe he is aco2,and Voyned. 

in nature of the Plaintiff, 


But note the Nora (in Scamford's 
Pleas,del.Coron. fol, 155.) That if How the Plain: 
by negligence of the Plaintiff , the u wen ſtop 
Defendant ſues a Venire F:cias with +9 "nah 
a Proviſo , pet the Plaintiff may at : 
his pleaſure ſffay theDefenvant,that 
he ſhall not p2zoceed in his Pꝛoceſs; 
in pꝛaying a Tales; upon the Defen- 


dants Proces, as it appeares T.15 H. 


g J. fol. 9. And the Defendant ſhall 


=« nevet be received to perſue this 
: Pꝛoceſs with a Proviſo, ſo long as 


the Plaintiff per ſues, oz is ready 


„ 
8 


e 
e 


£ 


4 
8 


N 


to per lae, as appears, Mich, 14 H. 


tc. 0 


themſelves to us, we will tell them 
upon what accompt t ey come, be- 


tne they tyrult themſclves inte the 
| E 


Inqueſt 
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Inqueſt, commonly to; the love of 
eight pence ; but it may be, to do 


ſome of their Neighbours a (2ewd. | 


turn. 


he. 


— — — —_—_— — —Ü—ʃ 3 — 


CAP. v. 


Wby the Venire facias runs to 
have the Jury appear at Veſt. 
winter, trough the Tryall be 


in tlie Country. Of the Writ | 
of Niſi prius,w hen firſt given, 
when gran:able , when not, 


and in what Wirits. Of the ; 


Tales at Common Law; and 
by Statute. When the Tranſ-· 
ſcript of the Record of the 
Niſ: prius differs from the 
Roll, whereby the Plaintiff is 
non ſuited, he may have 2 
Diſtringas de novo. 


At to obſerve the Method of 
the Wit , the next words art 
Coram 


q 
2 
i 
þ 
7 
* 
# 
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Coram ] uſticiariis noſtris de Banco 


apud Welt minſt. cali die, And here 


fir ſt of all, you may ask me to what 

purpole the Sheriff is commanded 

to cauſe the Jury to come to Weſt- 

minſter , when t ep are to try the 

Cauſe in the Country, and in truth 

are not to come to Weſtminſter. J 

mult confeſs the reſolution of this 

queſtion is not unneceſſary $ where- 

foze we muſt know, that oziginally, 

befoze the Uzit of Niſi prius was 

given, the purpoſe fo2 which the 

12, men were to be ſummoned upon / ne 75 

the Tit of Venire facias tocome to. Fieins pe 

Weſtminſter, was, that contained in nave che Jury 

the Whit, videl. Ad faciend. quan- appear ar Teſt- 

dam Juratam;fo2 then was the Try- Ni ger. 

all intended to be there, ik a full 

Jury appeared; if not, then a Hab. 

Corpora, ( with a Tales ſometimes 

annexed to it, the koꝛm whereok pou 

may ſe in the Regiſter) and if they 

did not appear at the Return in tie 

Hab. Cotpora, then went ont the 

Diftringas,, This J ſpeak of the lab. Corpus. 

Common Pleas: But the courſe of 

the Kings Bench, and Exchequer: is, 
: E 2 after 


Diſtringas. 
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- after the Venice facias, to have a 


Tryals at Bar. 


Diſttipgas, leaving 'out the Hab. 
Corpora. Tr pals then were all at 
the Barr. (J ſpeak not of Aſſizes.) 
But now, becauſe Jurozs did not 
ule to appear upon the Vente facias, 
it being without penalty; Tryals 


at the Barr, are appointed upon the 


Hab. Corpora, and Diſtringas, becauſe 


the Jury will woze certainly ap- 


Where à2 Jury 
is no: compel- 
lable to appear 
at Heſtmiaſter. 


pear at the day in the Diſtringas, 


though fear of fozfciting Jllues ; | 


which the Sheriff returns on the 
Diſtcingas, not on the Venire facias, 
By the Statute of 18 Eliz, cap. 5. 
320 Jury ſhall be comyelled to ap- 
pear at Weſtminſter , foz the Tryal 
of an offence( upon any penall Law) 
committed above 30. miles from 
Weſtminſter, except the Attoꝛny Ge- 
nerall can ſhew reaſonable cauſe fo: 
a Tryal at Barr, 


COR RU (OO EOS. ms 


a 


Thus it was at Common Law, 


bekoze the giving cf the Wart ck 


Niſi prius, when all Jurps, toge⸗ 

ther with the parties, came uy to | 

the Rings higher Courts of Juſtice, 
where 


7 


| 
| 
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where the Cauſe depended ; which 
(when Suits multiplyed) was to 
the intolerable burthen ok the 
Count. p, 27 E. 1. cap.q. wye:cfo2e 


by tye Statute of Weltminſt. 2 cap. Niſ prius, when 
30. A zit of Niſi priue, wis fir ſt fri} TiVen, and 
given; And that, in the Venire fa- wher ctore. 


cias, as we may ſe in the koꝛm of 
the Wit there mentioned, Scil. 
Præcipimus tibi quod Venire facias 
coram Juſticiariis noſtris apud Weſt- 
mon. in octabis, Sancti Michaelis, niſi 
talis & talis tali die & loco ad partes 
illas veuefint 12, &c. By wic) 
zit it appears, that the Venite 
facias was not returnable , till after 
the day of the Nic prius. But the 
miſchick thereof was lo great, part- 


ly in reſpec that the parties not 


knowing the Jur92s names, could 
not tell how 90 make their Chal⸗ 
lenges, ano ſo were ſur pꝛized; an) 
partly, in reſpect of the Jury, who 
were greatly delayed by the El- 
ſoyng of the parties, that by the 
Statute of 42 E. 3. cap. 11. It is 
Ordained, That no Enqueſt, but Aſ- 
ſizes and deliverances of Goals, be ta- 


E 3 . ken 
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ken by Weir of Milt pꝛius, nor in o- 
ther manner, at the Suit of the great 
or (ſmall, before that the names of all 
The names of them that ſhall paſſe in the Inqueſts be 
the Juro:5 muſt reſuined in the Court. Ans their 
be recuroed in- names mult be returned upon a 
before any Panel annexed to the Ventre facias, 
* Tryall, and Co that eit her party may have a Co- 
why. py of the Jury , that he may know 
N whom to challenge; And the Fury 
not coming upon the Venire facias, 
make a feigned default, which war- 
rants the Diſtringas, &c. unleſs they 

appear at the day of the Niſiprius. 


1 So that — oc. — 
- > W572 pou may perceive to what purpoſe, 
— the Sheriff is — — 
to grant a Nj the 12. men to come to Weſtminſter, 
prius, er not. though the Tr pal be in the Coun- 
try. And that 5 ad fiend quandam 

Juratam, becauſe it is in the diſcre- 

tion of the Court,whether to grant 

a Wnit of Niſi prius, oz to have a 

Tryall at the Barr: And fox tits, 

the Duke of Exeter being Plaintiff 
in.Treſpaſs, a Niſi prius was pꝛay- 

ed koꝛ the Duke, and it was 5 

. 97 
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fo2 that the Duke was of great 

wer in that County. And if the 
Tryall ſhould be had in the Coun- 
try, inconvenience might thereupon 
kollow, as you may read, 2 Inſt 42 4- 
and 4 Inſt. 16 1. May in ſome Caſes, 
(as if the Cauſe require long era- 4 
mination, sc.) it is not in the power Con cane 
of the Court to grant a Nik prius; ant , Miß 
if the King pleaſe ; Foz in ſuch it. 
Caſes, as it appears by the Wait 
in the Negiſter, 186.) the King 
by his Mit may reſtrain, and com- 
mand the Juſtices, that they ſhall 
not award any Wit of Ni ſi prius; 
and ik they have, that they ſuper- 
lede it. F. N. B. 240. 241. No Niſi 
prius ſhall be granted where the 
King is party, without efpectall where the 
Warrant from the Ring, oz the King is con- 
Attozn?y Generalls conſent, Stam, ern. 
156. F. N. B. 241, 4 Inft.,16r. 


And now ſince the Niſi prius (fo2 
fo it is called, becanſe the word Nip prtus, why 
ptius is befoꝛe venerint, in the Di- ſo called. 
ſtringas. &c. which was not ſo in the 
venire facias, upon the Statute of 

E 4 W. 2. 
4 
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'No Niſe prius 


befere the 
Vexire facias 
is returned. 


The Tales at 
CommonLaw. 
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W. 2. cap. 30. befoze rehearſed,) 
mutk not be in the venire facias, be- 
cauſe the names of the Juroꝛs are 
to be returned to the Court, bekoze 
the granting ok the Niſi prius; 
therekoꝛe the Niſi prius is now in the 
Hab. Cor. and Diſtringas, And if the 
Sheriff re:urn not a Pannel of the 


Jur02s, upon tle venire facias, there | 


ſhall be no Niſi prius upon the Tales, 
untill a Pannel be returned, 27 H. 
6. fol. 10. 1 H. 5. fol. 1 1, which bzings 
me again to ſpeak of the Tales, 


A Tales is a ſupply of ſuch men, 


as were impanalled upon the Re- 
turn of the venire facias, grantable, 
when enough ok the pꝛincipall Pan- 
nell to make a Jury do not appear, 
02 if a full Jury do appear, yet if ſo 


many are challenged, that the reſi⸗ 


due will not make a Jury, then a 
Tales may be granted. And this 
at Common Luw was by Tits of, 
Decem tales. Octo tales, &c. (out of 
the Kings Courts) one of them af- 


ter another, as there was ned, un- 


till there was a full Jury, But 
now 


* 
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now by the Statutes of 35 H.8.6. 
4.5. P.M. 7. 5Eliz,25, and 14 Eliz. 


a The Juſtites of Aſſize, and Niſi 
prius, at the Requeſt of Plaintiff, 
oz Oemandant, Defendant oz Te⸗ 
nant, oꝛ of the pꝛoſecutoꝛ tam quam, 
(if two, moꝛe, o but one of the pꝛin- 
cipall Pannel appear at the day ol 
Niſt prius ,) map pꝛeſently cauſe a 
ſupply to be made of ſo many men 
as are wanting, of them that are 
there p2eſent ſtanding about the 


is called a Tales de circumſtan- 
tibueé. 


| Reporter, obſerve with me his Nota 
Lecteur, in his roth Repozt 104. 
That at Common Law, in the 
granting of a Tales, five things are 
to be conſiderey , 


1, The time of the granting, 
&c. thereof. 

2, The number of the Tales, 

3. The oꝛ der of them. 

4+ The manner of Tryall, that 


But ſince none can come after the 


3 


27 


Tales by 
Statute. 


Court; And her eußdn the very act . 


Tryalls per Pais. 


fs, where, by them with others, au whic 
where, by them only. ? Ney 
5. The quality of them is to 25 
conſidered, . 
As to tie fir't, 4 things are like. gr 
wiſe to be conſidered , wo? 
1. That the time of granting js 
them, is upon default of ſo may} Con 
of the pzincipal Pannel, that there] be a 
cannot be a full Inqueſt. cias, 
2. That at the ti ne of granting pant 
them, the pzincipall Array ſtand and 
for Tales arc wozds ſimilitudinary, reto 
and have refeggnce to the aſſem but! 
blance, which then ought to bein} awa 
eſſe; and therefoze if the Array be lend 
quaſhed, oz all the Polt: challingn ter 1 
and creired, no Tales ſhall be award} and 
ed, fo2 then there are not Quales| firm 
but in ſuch a Ciſe, a new venit the 
F.cias ſhall by awarded, But if u the! 
the time of granting the Tales, the] pal 
mintipall Pannel ſtand, and after“ 4 
wards is quaſhed as afozeſatd, pet] ber, 
the Tales C li ſtand; Foz it ſufh 
ceth if there were Quales, at tit} 7; 
time of granting the T2les. 
3. It is to be obſer ved, that he 
which 
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an which is meerlv Defendant, cannot 
In a Tales, till the Plaintiff hat 
o yl made default. | 
4+ In ſome Caſes. a Tales ſhall be 
ike-| granted after a full Ju y vppear & is 
{won, as if a Jury be charged, and 
afterwards befoze a Verdict given in 
Court, one of t4em die, a Tales ſhall 
be awarded, and no new venice fa- 
cias, and ſo ik any of the Juroꝛs im- 
pannelled dfe befoze they appear; | 
and this aypears by the Sheriffs 1 
retoꝛn. the Pannell ſhall not abate, | 
but if there be need, a Tales ſhall be 
awarded. And the time fo2 Chal- - 
be lenge, and tryall of the Tales, is at- 
red} ter the pꝛincipall Pannel be tryed; 
rd} and ik the p2incipall Pannel be af- 
les} firmed, the ſame tryo2s ſhall try 
nite the Tales; But if it be quaſhed, 
at] then the two tr pers ok the pꝛinti- 
the} pall, hall not try the Tales. 
er Asgtoth? \ccond.to wit. the num- 
yet} ber, two things are to be obſerved, 


tie] , That in all Caſes , the Tales 
ought to be under the number of the 
MWpall in the venice facias, _ 

els 
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leſs in Appeales) as in Attaint, un. 
der 24. aud in other Actions where 
the venire facias is of 12. under 12. 
And the Reaſon wberekoze mont 
than the number may be granted in 
Appeals of the Plaintiffs part, is, 
becauſe the Defendant may chal. 
lenge perempto2ily ; and if default 
be in the Plaintiff, then the De. 
fen dant may pꝛay a Tales, and the 
Reaſon ts in favorem viez. and that 
he may expedite and free himſelf 
from veration, and the queſtion of 
his life, fo fear that his Wittneſleg ! 
chould die. | 


2, That the number ought al- 
wapes to be certain, as 10. 8. 6. 
92 4. &c, But now by the Statute | 
of 35 H. 8. a Tales de Circumſtanti- 
bus map be granted, as well of an 
uncertain, as a certain number, and 
that by fozce of theſe woꝛds in the 
Stat. 35 H. 8. So many,&c.as ſhall 
make up a full Jury. 


As to the third, to wit, the ©1- 
vcr, It is to be known, 1 
waypes 


| 


toa 
ſup 
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mes in every new Tales, the num. 
ter ſhall be diminiſhed, as if the 


| firft be 10,the ſecond ſhall be g. and 


ſo always lefſe, But if the Tales 
awarded be quaſhed by Challenge, 
you may have another of the ſame 
number. 


As to the fourth, to wit, the man- 
ner of Tryal, that is commonly by 
them with others; but by them only, 
when after *the granting the T ales, 


the pꝛineipall Pannel is quaſhed, 


then the Tryal ſhall be only by the 


; Tales; oz if the Tales do not amount 


Won _ 
— WN 


to a full Enqueſt, another Tales to 
ſupply the foꝛmer, may be granted. 


As to the fifth, to wit, the Qua⸗ 


lity of the Tales, they ought to ber 
of the ſame quality as the Quales cis be not de 


: B. medietat. lin- 
are; and therekoꝛe if the firſt 33 = 


cannor, 


per medietatem linguæ, of Engliſh 


st 


Therefore if 
e Veuire fa- 


and Alieng, ſo oucht the Tales to be,; E. 4.12 


ſd if the Pꝛincipal be out of a fran- 
chile, lo ik the Venire facias be di- 
refed to the Coroners, ſo ought the 
Tales; andall things which are re- 
quired 


Atta int. 


. 


Niſi prius a- 
| mendable. 


joyning. 
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quired by the Law, in the Qu Cra 
are required in the Tales: as the 
map read in the afozeſat% Sul wer 
tujes. vide, Stamf. Plees del Corony they 
fol. 1595. Aſſi 


Where a Juro2 is withdzam bat 


* 


when the Plaintiff intends to bing lot 


tye Cauſe to Tryal again, he my 
have a Diſtringas, &c. with a Decen 
Tales. 


By the Statute of 23 H. 8. ca,z, 
Ik there be nöt enough ſufficient 
Freholders as are required in a 
Attaint, in the County where ſuch 
Attaint is taken; a Tales may be a- 
warded into the Shire next a. 


If the Tranſcript of the Recon 
of the Niſi prius be miſtaken , am 
not warcanted by the Rolls , fo} 
whic' cauſe the Plaintiff becomes 
non-ſuit , he may have a Diitringas 
de novo, upon motion to the Court, 
and the Potiea ſhall not be reco2 ded, 
Cro, 1 part. 204, Foz there is but a 
| Tranl: 


1 
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Cranccript of the Beco2d ſent to. 5 
tte Juſtices of Niſi prius, Firſt they —— of 8 

were Juſtic& of Aſſe, and therefoze bx. 4 
they retain that name ſtill, though agg.. © 
Aſſizes are very rarely brought: Fox 
this common Action of Ejectment 
zam] hath Ejected moſt reall Actions;and 
bring lo the Aſſiſe is almoſt out of ule, 
| my 
Jecer 


i 
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CAP. VI. 


Of the number of the Juror 

and why thegShcriff returns 
24. though the Venire facias 
mentions | Aa 12. If he re- 
turns more or leſſe, nq Error, 


and of the number 12. 


| Dw foz the Luales: and theſe 
H you ſ& fox number, mulk be 


St. fo, 14. fo quality, libero: & lega- 
les homines, And firſt of their num: 
ber 12. And this number is no leſs 
eſteemed of by our Law then by Ho- 
Of che number 1y Writ; If the 12 Apoſtles on their 
. 12. Thꝛones, muſt try us in our 
eterngll State, god Reaſon hath 


12. to try our tempozall, The 
Tribes of Iſrael were 12, the Pa- 
triarchs were 12. and Solomon Offi- 

cers 


12, by the Common Law, D. and 


| 


tzzlw-fo appoint the number of 
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t:iere were 12. Counſellors of State, 


fo) matters of State; And he that 


wageth his Law, muſt have 11. o⸗ 
thers with him, which think he 
ſayes true. And the Law is ſo p2e- 
tile in this number of 12. that if the 
Tryall be by moꝛe oꝛ leſs, it is a 


cers were 12. 1 King. 4. 7. There- 
foze not only matters of fac were 
tryed by 12. But of ancient time, 
12, Judges were to try matters in 
Law, in the Exchequer Chamber, and 


63 


Plow. Cam} 


in prczmio, 


13 Judges, 


Leſs then 13. 
in Inqueſts of 


Oſkce. 


Myſ-triall; But in Enqueſts of Ofk⸗ 


fice; as a Wiz it of Taft, there leſs 
than 12. may ſerve. F. N. B. 107. c. 
and in Wits to inquire ok Dama- 
ges, the jult number of 12, is not 
requiſite, koꝛ they may be over oz 
under; And although there can be 
no Uerdic, but by 12. yet by anci- 
ent courſe and uſage, (which as my 
Lozd Cooke tells you, makes the 
Law in this Caſe, 1 Inſt, 1 55.) the 
Dheriff is to return 24, And this 
is ko expedition of Juſtice; fo2 if 
12, ſhould only be returned, no 
man ſhould have a full Jury ap- 
pear 02 ſworn, in reſpec of Chal- 

F lenges, 


Finch 400. 
484. 


Why the 
Sheriff re- 
turns 24. 


— - 
——— A an — ——U 1 


If the Sheriff 
rerun leſs 
then 24. it it 
no Error. 


Muſt not tre- 
turn above 34. 


Where there 
wult be 16. 
and 24. ina 


Jury. 
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lenges, without a Tales, wich 


Gould be a great delay of Trpals; 
And koꝛ this cauſe at common Law, 
'twas Erro if the Sheriff return. 
ed leſs then 24. But now it is re. 
medied by the Statute of 18 Eliz, 
as a miſ-ceturn, ſ Cro. 1 part. 223. 
l.5. 36, 37. By which Boks it ap- 
pears, that if the Sheriff return 
but 22, &c. it ſhall not vitiate the 
Uer dic of 12, No, though a full 
Ju:p do not appear, ſo that the 
Tryal is by ten ok the pzincipal 
Pannel, and two of the Tales, not- 
withſtanding Maynards Opinion to 
the contrary, and Cro, 3. part. 587, 
The Sheriffs uſed to lummon . 
bove 24, Scil. effrenaram multitudi- 
nem. but now they are p2ohibited 


by Statute, to ſummon above 24. 


Weſtm. 2. cap. 38. 


To make a Jury in a Whit of 
Nicht, which is called the Grand 


Aſſize, there muſt be 16. Scil. four 


Knights, and 12, others; the Jury 
in an Attaint, called the Gyzand 
Jurp, mult be 24. Firch 413,8 485, 

i EY Wye 


Karen aas => 


F 
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When Pzoceſs uſed to be made n , 
ont againit the Witneſſes in Catta fe Wir. 


nels joyn with 


nominac, to m_ with the Jury in the Jurys the 
Tryal of the Deed, then the — * nuniber is in- 
ber was uncertain, cc ding as the certain. 
number ok notes! here in the 
Ded : wherefoze no attaint lap, if 
the Died were affirmed, becauſe 
moze then 12, jopned in the Uer- 
dit. But otherwiſe, if the Deed 3 
was not found, betauſe Witneſſes 1 
cannst pꝛove a Negative. F. N. Br. : 
106. b. 1 Inft.6. 2 Inſt. 130. &c. | 

Tf 12, ace ſwozn, and one of 
them depart by coriſent, another of EX 
the Pannel may be wozu, and joyn _ departs; 
with the other 17, in the Aer dig. lc by“ 
11H,6.13, conſent, 

In Erroꝛ upon a Judgment in 
Cornwall, becauſe the Tryal was A Jury of 6. 
but by 6. «djudged that it was er- 
roneous , though it was returned 
ſecundum conſuerudinem rbidem ante, 
&c. fo2 ſuch Cuſtoms are againſt 
Law, untfeſs in Wales, whic!: are 
perſnitted by Act of Parliament, 


Cro,1,part,2 59- 
F 2 


CAP, 
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CAP. VII. 


Who may be Jurors , who not; 
who cxempred ; and of thcir 
Quality, and Sufficiency. 


Liber. their Quality is to be tonſi der- 


as have ſuch fredom of minde, that 
they ſtand indifferent, without any 
Obligation of Affinity, Intereſt, oz 
any other Relation whatſoever, to 
either party; ſometimes the woꝛd 

Forreſcue, Ptobos, inſtead of Liberos, is attri- 

cap, 25. buted to them; they are both god 
Epethites fs2 a Juroc, tut J eſteem 
the firſt molt ſignificant, 


Jurors muſt be Y O much kor their number, next 


ed; And foz this, the Wit infozms | 


2. Thiy 


you who they ought to be, 1. Liberos, 
that is, Frœmen, not Uillains, 2 
Aliens, and that not only F2&- | 
» men, and not bond; but alſo thole 


8 


bed ASS fog tf ny . oo, ry aw > 
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2. They ought to be Legales, not 
outlawed, not ſuch as have loſt Li- 
beram legem, 02 become infamous, 
as Recreauts, perſons attainted of 
Felony, falſe Aer dia, Conſptracy, 
Perjury, Pꝛemunire, oz Fo2nery 
upon the Stat. of 5 Eliz.cap-14. and 
not upon the Statute of 1-H, 5, 3. 
Not ſuch as have had Judgment to 
loſe their Ears, ſfand on the Pil- 
lozy oz Tumbyel, oz have been ſkig- 
matized oz branded, no2 Inti dels, 
neither can any luch be Witneſſes, 

I Inſt, 6, | 


3. Homines; they ouxht to be A jury of 
men, (pet there ſhall be a Jury of Wome. 


Women to try if a Woman be En- 
ſeine, upon the TUzit de verure in- 
ſpiciends,) But what kinde of men 
theſe ought to be, is wozthy to be 
known, And, koz this, ſome men 
are exempted from ſerving in Ju- 
ries, in reſpect of their Dignity, as 
Barons, aud all above them in de⸗ 


gre ; Manp are excapted by the Fr mrtion of 


Whit de non ponendis in Aſſiſis. F. N. 
B. 166, as aged perſons 70, years 
F 3 old, 
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old, aud many others are cxempted, 


as Clerks, Tenants in ancient De. 


meſue., Miniſters of the Fozretk, 
(out dk the Forreſt): Cozoners, 
Enkants under the age of 14. pears, 
Officers ok the Sheriff, ſick dfcre. 
pid men, and ſuch as are exempter 
by the Kings Charter: yet in a 
Gand Aſfize, pzeambulation, At⸗ 
toint, and in ſome other ſpecial Ca- 
ſes , ſuch men as are not exempted 
by reaſon of their Dignity, {all be 
fo2ced to ſerve , notwithſtanding 
their exemption in other ' Caſes, 


See Dalcons Office of Sheriffs, 
fo. 12 1. 52 H. 3. cap.14. 2 Inſt. 127, | 
130. 378. 447. and 561. Counſel. 


lozs, Attozneys, Clerks, and other 
Minitkers of the Kings Courts, are 
not to ſerve on Juries; But J 
finde one Jury made of Attozneps 
ok the Common Bench, and Ex⸗ 
chequer, Jn a Caſe bzought upon 
a Bill in the Exchequer , by Sir 
Thomas Seton, Juice againfk Luce 
C. foꝛ calling of him Traytor in the 
pꝛeſeace of the Tre:ſurer and Barons 


of the Exchequer, And this Jury of 


At- 


Dr 


ere 


e —  * 
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Attorneys gave the Juſtice one 
muy marks damages, 30 Aſ- 
fze 19. 


De vicenet. de C. It is not ſnf- 
that they dwell in the Coun⸗ 


ty, but they are to be of the Neigh⸗ ige. 


bout hd, May, le plus prochenies, 
to the place of the fact, as by _ 

cap. 9. it is appointed They 
— molk near, moſt ſufficient, 
and lealf ſuſpicious, ib. as J ſhall 
hew hereafter, 


5. Quorum quilibet habeat qua- 


ruor libres terre, tenement. vel reddir. jurors, 


per annum ad minus; This is their 
ſufficiency, where the debt oz dama- 
ges (02 both together, 1 Inſt. 272.) 
amount to 46e Marks 92 above; The 
ſuffictency of Jurors in other Caſes 
of leſſer moment, is ſtill left to the 
diſcretion of the Juſtices, Forteſcue, 
cap.25. who, (experience tells us) 
never require Jurors under 4 li. per 
annum, acco2ving ts the Statute of 
37 Elix. cap.6. befoze which, men of 


40+ per annum, ſerved; But net- 


F 4 ther 
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ther this, noz the Stat. of 35 H.. 
extend to Juries in Cities, Towns 
Cozpozate, oz other pꝛiviledged 
places, oz in the 12. Shires of 
Wales, ſo that there they ſhall be f 
turned, as befoze they oy 
might have been; foz the Jurors 


ficiency in Attaints, lee the Sta: 


tutes, 15 H. 6. 5. 18 H. 6. 2. ns 
13 Hl. 8. 3. 


It is the general courſe of the 
Wozld, to eſfem men accoꝛding to 
their Eſtate; Foꝛ Quantum quiſque 
fua nummorum ſervat in arca, Tantum 


hubet et fidei; And ſure, J am, the 


makers of this Law, had cauſe 
enough to do ſo, in this Caſe; fo 
if men sk leſs Eſtates ſhould ſerve 


in Juries, ſuch Fellows would oaly 


be ſhifted into Enqueſts, as hay 
mo2e ned to be relieved by the 8 d. 
then diſcretion to ſift eut the truth 
of the kan: *Tis hard to act au 
unbyafſed Jury now; But ſurely, 
lefs rewards would ſaner bzibe 
and byaſs meaner men, than theſe. 


Therckoze leaſt poverty oz ncceſ⸗ 


ſity 


8 
Vng 
Led 

of 


7 
(a: 
nd 


8 NSA FN 


JJV 
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ſity chould tempt: Over Juror muſt 
have 4 li. per annum, az afoꝛelaid, of 
fr&@-hold, out of Ancient Demeſne. 


And the Court map in matters of Jurors of a- 


0 ire bove 4 l. per 
great conſequence , direct a Vewre m. 


facias, fo2 a_Jury of above 4 l. per 
annum, a piece, but not under Cro. 2. 
part. 672, But in ſuch Caſes (eve⸗ 
ry one knowes) the Court moſt 
commonly oꝛders the Prothonotary 
ts chuſe 48. out of the Sheriffs 
Pok of Freeholders,of the moſt ſub- 
ſantial men in the County,and the 
parties ſtrike out 12. a piece, then 
the Sheriff returns the reſt, 

Et qui nec D. E. nec F. G. aliqua affinĩ- 
cate attingunt, the Law is very caute- 


lots, in not leading men into temp- jurors muſt 
tation: Therefoze leaſt kindꝛed and not be of af- 
Affinity. ſhould wong the Conſci- finity to che 


ence to help a friend, our Ju. ors 
mult not be related to any of the 
parties; And fo? this Reaſon like⸗ 
wiſe, the Statutes pꝛovide, that 
10 man sf Law ſhall ride Judge of 
Aſſize, oz Goal-delivery in his own 
Country, $R,2,2, 33 H. S. _—_ 

ut 


parties, 
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But becauſe moſt things concern. 
ing the Quality and Sufficiency 
ef Jurors , will come moze pꝛo⸗ 
p under the Title Ch 
J will refer pou thither; Any 
firft, obſerve moze particularly, 
De que vicinet. the Jury ought to 
come, | 


LEBEN Tag „„ 
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CAP. VIE. 


Co oncerning the Viſxe, from 
what * the Jury uy 


come, 


8 is derived of this Viſne. 


wozd Vicinus, and ſignifteth 
Neighbour-hwd, oz a place near at 
hand, oz a Neighbour place, where 
the queſtion about the fac is moved. 
And the moſt generall Rule ( ſaith 
Coke, 1 Inſt, 125.) is, That every 
Tryal ſhall be, out of that Town, 
Pariſh, oꝛ Hamlet, o place known 
out of the Town, &c. within the 
Rec92d, within which the matter of 


_ fag iſſuable is alledged, which is 


molt certain and neareſt thereunto, 
the Inhabitants whereof, may have 
the better, and mozc certain know- 
ledge of the fac, 


Any 


Pariſh, 


Town, 


{ Parochia, Y 1 
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And if the fact be alledged in qu. 
dim plates vocat. Kingſtreet in pare- 
chia ſanctæ Margaretæ in Com. Midi 
In this Caſe the Viſne gannot com: 
out of Plitei, becauſe it is neither 
—— er Let Hamlet , no; place 
% Lew, nth e 

mar tome p La in 

eh nar ie att not conte out 
Weſtminſt. but out of the Pariſh of 
St. Margaret, becauſe that is the 
moſt certain. But therein alſo it ig 


ko be noted, that if it had been al- 
ledged in Kingſt:eer,in the Pariſh of | 


Dt, Margaret, in the County of 
Mijddletex, then ſhould it have came 
out of Kivgſtreet ; fo; then Gould 
Kingltreet hay? ben cſtemed in 
Law a Town : Fox whenſoever a 
plac? is alledged generally, in 
pleading (without ſome addition to 
declare the contrary, ( as. in this 


Caſe it is) if ſhall be taken foza | 


Town, 


TP... albeit parochia generally 


45 
is a place incertain 
yp. (as we ſe by experieM?) 


include 


2 


* 


d 


ball be intended in 
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ſiclude divers Towns ;. pet if a 
matter be alledged in parochia, it 
w, that it 
containeth no moze Towns than 
one , unleſs the party do ſhew the 


alledged within a City, there with» 
out queffion the Viſne ſhall come out 
of the Pariſh, ko; that is moze cer- 
tain than the City, 


Tf a Treſpaſs be alledged in D. 
and nul tiel ville is pleaded, the Jury 


nul ciel ville de D. is pleaved, The 
Jury ſhall come out de vicinero de S. 
Foz that is the moze certain ; ſo if 
a matter be alledged within a Pan- 


Manerii. But if the Pannoz be al⸗ 


| ledged within'a Town, it ſhall 
come out of the Town, becauſe that 
is molk certain, fo: the WMannoz may 


extend into divers Towns. And all 


_ 


4 


theſe 8 were reſolved by all 
the Judges of England, upon Confe- 


rence between them, in the Caſe of 
John 


7 


contrary. But when a Pariſh is More. 559; 


| ſhall come de Corpore Comitatus. De Corpord 
But if it be alledged in S. & D. and Comitatus. 


noz, the Jury ſhall come de vicineto Mannee; 


2 


De Corpore 


Com. 


Heir tryed 
where the 
Land lies, 
where noc. 


Cro. 3. part. 
$18, Cro. 2. 


part. 303. 


Baſtardy. 
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John Arundell Eſq; inviaed foy th 


death of William Parker. 


Where there may be a ſpeciall 
Viſne, the Trpal ſhall never be ge 
Carpore Comitamus. Leon. 1 pit. 


og. VS 

In axeall Acton where the De. 
mandant demands Land in on 
County, as Meir to his Father, am 
alledges his Birth in another 
County , ff it be denyed that he is 
Heir, it ſhall not be tr ped where the 
Birth is alledged , but where the 
Land lyeth; Foz there the Law 
pꝛeſumes it ſhall be beſt known 
who is Peir. But if the Defendant 
make himſelf Deir to a Woman, 
(fo that is the ſurer, and moe cer- 
tain ſide, and the Mother is certain, 
when perhaps the Father is incers 
tain) and therefoze there it (hall be 
tryed where the Birth is alledged, 
becauſe they have maze certain Ch 
— then where the Land ly: 
eth. 

And ſo it is where Raſtar dy is 


alledged, the Trpal ſhall be in 
| | like 


ite Caſe, Mutatis Mutandis. 
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Non conti ſſt 


If the man plead the Kings Let- „e the 
ters Patents, and the other party Land lics,, 
plead non conceſſit it thail not be 

tryed where the Letters bear date, 

foz they cannot be denyed, but 

where the Land Iyeth, 


Everp Tryal muſt come out of 
the Neighbour-hod of a Ciffle, 
Pauno2 , Town, oz Hamlet, oz Vile. 
place known out of a Caſtle, Man⸗ 
92, Town oz Pamlet, as ſome 
Forzefts, and the like, as befoze, 


Evexy Plea concerning the pere 
ſon, Plaintiff, &c. ſhall be tryed — 
wol ere the Tit is bzought. brought at 
Commen- 
When the matter alledged ex⸗ LI. 
tendeth into a plate at the Com- 
mon Lam, and a place within a 
ranchfſe , it ſhall be tryep at the 
ommon-Law, oy 


Patters done beyond Sea, 
may be tryed in England, and 
therefoze a Bond made beyond 

Dea, 
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Sea, may be alleadged to be mate 
— ry wg in any plate in England, if it ben 
how tryable Date in no place; But if there bez 
in Exgland. plate, as at Burdeaux in France, then 
it ſhall be alleadged to be made 
in quodam loco vocat. Burdeaux 1 
France, in Iſlington, in the County | 
of Middleſex, and from thence ſhall 
tome the Jury , 1 Inſt, 26 1. Lach 4, 
and 5. Oo if the Tenant plead, that 
8 the Demandant is an Alien bon, 
Alien. under the Obedience of the French 
King, and out of the Legiance of | i 
the King of England; the Deman: | R 
dant may reply, that he was bonn . 
be 
t 


at ſuch a place in England, within 
the Kings Legiance, and hereupon | 
a Jury of 12. men ſhall be charged; 
and ik they have ſufficient Evidence | 6 
that he was bozn in France, oz in | li 
any other place out of the Realm; 
then ſhall they finde, that he was 
- bozn out of the Kings Allegiance, 
And if they have ſufficient Evi# 
dence that he was bozn in England, 
02 Ireland, o2 Jetnſey, oz Jerſey, o 
elſlewhere within the Kings Obedi⸗ 
ence, they ſhall finde that he — 
om 
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aue born within the Rings Legiance: 

aud this hath ever been the pleads 

ing, and manner of Tryaſ, in that 

—— ot _ oy done bes | 

yond Dea, the avverfe party may _.. wy 
alledge them to be done at ſuch a — Song 

y | place in England, from whence the 

Jury ſhall come, and in a Speciall Lib. 7. 36. 2 
Ger dia, they map finde the things . 
done beyond Sea. Ib. lib. 7. 26. 


So when part of the ac is done 
in — and — — * the 
Realm, art that is to be per- dt 
fozmed ont of! the Realm; if Jſſue _ 2 
be taken thereupon , ſhall be tryed and part 
here by 12. men, and they ſhalt wichin. 
come out of the -placc where the 
Wnt oz Action is bzonght, Ib. 
lib; 6, 48. 


Erroz, fo2 that Judgment was pull ace «©; 
given by default againſt the Deken⸗ „here "ow 
dant, being an Infant , Illue was Land lies; 
taken that he was of full age. And 
Godfrey moved, whether the Tryal 
ſhould be in Norfolk, where the 
Land was, d; in Middleſex , _— 

| G | 


This is called ſhall come from both, 6. out of one 
a Joynder of County, and 5. from the other, 


Counties. 
Finch. 410. 


Jury cut of two 
Counties. 


Ft the Venue ariſe in tus Com: 


' where in Replevin , the Defeuvant 


Tryalls per Pais. 
the Action was bꝛought. And the 

Court held, that it ſhould be tryey | - 
in the County where the Land lay; 
and Tavhetd ſaid, It was (0 ad; 
judged in the Kings Bench, betwe&n 
Throgmotton and Burfind. Cro, 3. 
patt. 818. f 


ties, the Jury upon v. Venire i 5 


Cro 3. part. 646, but by conſent it 
parties, entred upon Rero2d,it may 
be by 5. out of one, and 7, from the 
other, as appears, Cro. 3. pat, 471, 


avows fa damage feſanc; The 
Plaintif by his Replication, claims 
common by pꝛelcription in loco quo, 
&c. being Broadway in the County 
of Worceſter, apgurtenant to Yis 
Manno of D. in the County . 
Glouceſter,and Iſſue thereupon.and 
2. Yerure facias awarded to the 
Sheriffs of the ſeveral Counties, 
and now 7, ef the County of Wor- 
ceſtet appeared, and 5. ot — 
5's : ap 


* 
- 
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d e Nag P, wi, 
| Tax 6D ek .ountky , ts 


49 Ed. 3. 


25 
a 225 fl JIlkee. 1 it 
s n that ches Aﬀent 


ould be ener upon 3 fo) 
othex wiſe it would be 94 Frange 
Meſivrſtt #7 


it of * an Sela 160 | 
may Es . Haiit; nag 
G 


the $8 'Barcain and Sale , pact 
471, ow in C992" Heiwford , in the Covenant in 
bart mere ter co t P. to ſell at R. 


Hunt, tryed at P. 


» 
* 1 
- a> 4 4 © ” ©: 


Com. * ans that J. S. there 
tele them kom him, au br Ebve⸗ 
Kant detwiye him and the Defen- 
and bunt, at P. in Com. H. he fold them 
the tt the Detendant, as he bath piend⸗ 

ties, | ed: The Illue was upon the Lale 
Wet. mate by Covenant, &c. And it was 
eſter, | frpe in the County ok Hunt. and 
And 8 2 kound 


— — — — 
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kound fo the Plaintiff,. Ind it was 
moved to be, a_miſ-tipal ; ko jt 
ought. to have been by a Jurp of the 
County of; Hereford. -.02 at leaſtwiſe 
by a Jury,of both Counties ; But 
it-was adjudged to be well tryed, 
becauſe the ale is confeſſed.and the 
Iſſue is upon the Covenant alledg- 
ed in Hereford, Cro. 3. pat. 511. 


uſureus Con- In Debt upon a Bond in Londen, 
tract in ano- the Defendant pleaded an uſurious 
ther County. Contragt, in the ounty of War- 
wick z the PlaintiT repiped, that 
the Band-was mape upon god con- 
ſiveration, Abſque bocz that it was | 
made fi ſuch uſur iaus Contra: 
a Does Mall the Trpal wall be in the Countpof | 
be tryed there, Warwickz for the Bond is confef- 
nor where the Ed,; and. the uſury..in Warwick is 
Aion is onlp in queſtion; ſo if the Iſſue be, 
brought. mhether the Died were made by 
Dures, the Tryal ſhall. be where the 
Dures., and not where the Der, is 
ſuppoſed to be made. -Cro, 3. 
part. 195. 7 „ 


Aber | 


| Tryalls per Pais, 


» Where Iſſue is taken upon a ſur- 
render , it ſhall be tryed where it 


was alleadged to be done, and not 
where the Banns? is, of which the 
Cspy-hold is holden, Ib. fo. 260. Br. 
tit. Viſne. 114. | 


In an Aſſumpſit laid at London in Ward or Hun- 
Warda de Cheape, the Venire was dred, ne good 


85 


Surrender. 


De perochia.de Arcubus in Warda de Vſut. 


Cheape, whereas no Pariſh was 
mentioned befoze in the Count, 
and adjudgad that the Venice 
was ill laid in the Count, foz 
a Venire facias may be of a 
Town, Pariſh, Mannoz, oz other 
place known, but not of a Hundred 
92 Ward, ih, and ſo it is adjudged, 
ib. Cro. 1. part, 165, fo2 the Ward in 
a City, is but as the Hundzed in a 
County, 8 
Mhere the Viſne is laid to be at 
a City, in an Action bzought in a 
ſtperio2 Court, o within the City, 
though it be both a City and Coun⸗ 
ty, the Venire facias may be de vici- 
net. Civitatis Lich. 258. Though it 
bath been held not gd, but that the 
Venice facias mult be} de Civitate, 
G 3 leaving 


City. 


Seiles Zo 
March 125. 


Lenden, 


City. 


— — 
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leaving, aut Vicinet? as pon may 


read in Scamf. 15 5. But now the 


Cale in Cro. 2. part. 308. and Bulſir, 
I, patt. 129. ſap, that all Venice 
fac: are awarded de viciner. Civi- 
tatis, Which is intended as well de 
Civicace it ſelf, as de vicinet. infra 
Juriſdictionem of the City. And (6 
it is, de yicinet. Civicatis, 02 de vici 
net. or de Civitate Coventry, Eborum, 
Norwich, Sarum, Briſtow, Exon, and 
all other Cities which. are Coun- 
tics in themſelves; Tn all placeg 
belldes London, no mention is made 
of the Pariſh oz Ward; Ib. 493. 
But in London, the Pariſh and 
Ward is mentioned, And therefoze 
it was adjudged, Cro. 2. part. 150, 
That it was not god to alleadge 
any thing done in London general» 
ly; But it muſt be, in what Pariſh, 
from Which a Venice may be; But 
where a thing is laid ina City, in 
alta Warda there, and the Venice fa- 
cias is from the City only, it is 


well, becauſe it ſhall be intended 


there be no moze Cards in the ſame 
City. Ctd. 3. part,282, 
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A Venice facias was amar ded pe vicince. , 
from T. and not de vicinet. de T. and leſt out, ill. 
fax this cauſe reſolved to be ill, aud 


not amendable. Cro. 2. part. 399. Bro. 
tir, Ven. fa. 8. 


If the Illue be $i rex Conceffit Where the 
lireras patenzes, The Crpall Land its. 


Call be,as hath been ſaid, where the 
Land ties, and not where the Patent 
was made, becauſe the Patent is of 
Record ; and if it be traverſed , tt * 
thall be tryed by the Record, and 
therefoze the Tiſſue being upsn non 
oonceſſit, the Iſſue is not upon the 
Patent; bitt where the Tflue is upon 
non Conceſſit, oꝛ nen dimiſit, of a 
thing which palleth by Deed, the 
Tryal ſhall be where the Gꝛant oz 
Demiſe is alleadged: But ofa Fe- 
okment , oz Leaſe fox life leader, 
th# Illue being non Feoffavit, v2 non 
dimiſit, Liverp ought to be made, 
aud therekoze the Tryal ſhall be 
where th? Land lies. Cro. 2. part. 376. 
3. part. 2 59. 


8 4 Where 


© $8 Tryalls per Pais. 
Where the offence is laid in the 
Count to be in ane County , and ii 
Iuftification in another County, 
Where the and the Plaintiff replies, de injurig 
A@on is laid ſua propcia, &c. The Viſne ſhall be 
in ove County, here the Juſtification is alledoed; 
and the Juli- Az, one Example fo? all, to illu. 
anether , the rat?. In an Amon upon the Caſe, 
Tryal (hall be Foz wozds ſuppoſes to be ſy oken at 
where the Ju- B:idg-North,in the County of Salop, 
Aiication is, th; Defen-ant pleads, that ke ſpakt 
them as a Witneſs upon bis Dath, 
upon an Iſſue tryed at Chard. in the 
County of Somerſet. The Þ1-intiff 
replies de ſon tort demeſne, &c, And 
thereupon it was tryey by a Venire 
facias of Bridg- north, And Err9} 
thereof aſſigned, becauſe it ought to 
have been by a Viſne of Chard, where 
the Tuffification aroſe, and it was 
held clearly to be a miſ-tryall; and 
not ayded by the Stat. of Jeofaiſes, 
wherefoze the Judgment was re- 
verſed. Cro, 3. part. 468. 261. 870, 
More 410. | | 


In an Action of the Caſe againſt 
a Sheriff, upon an eſcape in London, 
and 


| 


— od and — 


Ao oo a 21D 
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and the Arreſt laid to be in Such- Gepe was 
hampcon ; Udſudged, that the Viſne and not where 
tall be where the eſcape was, be: tbe Arreſt was, 


cauſe that is the ground of the Actj- 


on, and not where the Arreſt was, 


Cro,3, part. 27 f. 1 
In Debt upon an Obligation. 


payment was pleaded, apud domum 
manſionalem Rectoriæ de Much Ha- 
dam, and the Venire facias was de 
vicineto de Much-Hadham, where it 
nught to have bern de yicinet.ReCto- 
riz de Much-Hadam ; but it was ad. 
judged god,becauſe Much-Hadam is 


here intended a Vill. Ib. 804. So 


102 | you ler, that where a thing is al- 
htto | ledged to be done at the Capitall 
here | Houſe"sf D. there the Venice ſhall be Redoorie- 
was ok D. Fo? that is intended to be all 
and | one with the Vill. but where it is Caftcll. 
üles, at the Caſtle of Hartford, &c. There 
 re- | the Venice faci2s ſhall not be de vi- 
870, | cinetode Hartford ; but de Caftro de 
Hartford, fo2 Caſtrum Nartford, is 
i intended a diſting place by it ſelf, 
ainſt and ſo ok all Caſfles, Cro. 2. pare. 
don, | 239, More 862, 
and Mbere 


90 


London. 


ok the Maior and Commonalty of 
London, fo U har tage due to them, | 


. VIS Ao 
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Where the'Jſus is not par tel i 
the Pannoz of D. o2 the Cuſtom of 
a Manno; is in queſtion, the Veni 
ought to be of the Pannoz. Hah, 


284. Cto. 2. patt 327. At the n. 
no be laid to be in a Vill. th 


Venite facias may be ot the Manna 
in the Vill. as de vicineto manetii de 
Scanſted Mall in Windham. Cro, 2. 
part. 405. More 85 1. Arundels Caſt, 
li. 6. Ig. 


In the Common Bench, in Treſpu, 
koz taking away a Bag of Pepper, 
the Defendant juitifizd as Servant 


by the Cuſtom of London, which 
the Plajatiff refuſed to pay. The 
lata replyed, that the Cuſtom 
did not extend to him, becauſe he 
was a Free-man of the City, and 
sught not to pay Wharfage, to 


which the Defendant re⸗jopned, that 
the Cuffomertenned to him, as well 


as to ſtrangers; upon which, Jlue 


was jopned. 


Reſolved 


[ 
1 


| 
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Refolyey, 1. 19 the Iſſue 
ould be tryed per Pais , nat by the Rececder, 
ire] month of the Recorder, becauſe he 
Hoh] certifies nothing. but what the 

Man | Maior and Aldermen direg, who are 

the] concerned in the cauſe, 


ii de | 2, That the Venire facias ould 

ro, 2. not be awarded to the Sheriffs of 

Caſe, | London, no2 Middleſex, becauſe the 

Tryals there, are by Fremen. But wh... the 
it hall be to the County next ad- tryal Gall 
pug, joyning, viz, to the Sheriff of Surry, be by the 
per, | $6 where any City is concerned, Coonty next 
vant | the venire facias hall not be dired⸗ oyning. 
oled to the Dfficers of the City, but 

hem, | fo the County next adjoyning. Hob. 

hich | 85.Stiles 137. More 871. 


tom | Where a Pan lends a Yo2ſe to where „ mar 

» he | another to till his Land, and the lends his horſe 

and | Doſe dies with erceſfive Labour, in one place, 
to | the Viſne ſhall be from the place 2nd he is ſpoil. | 

hat | where the exceſſive labour was, and 57/0 another, 

nell not where the delivery was, More; edel hes 

The $87, vide Hob, 188. 


bed Hoa There 


MMſnemer. 


on the pꝛomile, oz bꝛeach. 
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Where a pꝛomiſe is laid *. 


place, and the bzeach in another, 


Viſne mult be actoꝛ ding to the eve A 


ok the Aulue, whether it be tak 


no place be alledged koz 
bzeach, & Jſſue be taken upon it t 
Viſne muſt be from the plate of th 
pꝛomiſe, which ſhall be intendy 
right, where the contrary appeary 
not, {& Godbolt 274. PER. 
Eaſter 39 Eliz. In the Kings Bench 
Treſpaſs, Aſſault and Battery, e 
Wilts, continuing the Aault hi 
Middleſex,and'\adjudged that the . 
rors ſhall come out of both Coin 
ties, More 538, X 


The name of a Bann9s}, 02 Land, 
oz other Tocall thing, ſhall be trye 
where it lies, becauſe it is locall; 
but the name oz ao dition of a per. 
ſon; ſhall be tryed where the Action 
is brought, becauſe this is tranſſty: 
ry, Bro. ũt. Viſng 7. lib. 6.6 5. 


In Covenant upon an Jndenture 
of Demiſe of the Rectory of Stoken 
Church 


91 
«Ki 
* 


0 auch, in the County of Oxford. 
ve 


e ta 


| Aurhocity ro demiſe: The Indes 
Mare. was alledged to —— at 
bondon; and the Vemre facias: was 
+ Bü gurder to the Sheriff of Oxon, 
0 inn this being aſfigned fo2 Erroz, 
a if.th was affirmed, and: this 
e of vw adjudged to be god. More 710. be- 
tend! cauſe the Rectory was in Com. 
Peary! On Vide, pag. 45. 


Bench Mbere the Pariſh is named bp Parise 
rp, al um at denstation, 02 explanation 
ult it! ofthe plate, where the Fact is al⸗ 
inged to be done, as ar the Pariſh- 
Church of Hauk - hucknol, there the 
] Venirte facias ſhall be of the Town, 
ut of the Pariſh, Bulſtr. 1 pare, 
60661, ||: : 3 I 


1 * e 532 ::1; All 
call! Ik the Fatibe alledged in king · Town; 

Per. fiteet , in the Parith of St; Marga- 

„tem in Com. Mid. You have alreas 

ffs: dy heard that the Viſde ſhall be rom 
_-- | Kanglireer, becauſe it is intended to 
Idea Town; but where it is al- 
fur! | ledged tz be done at the „ 
ä H 
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wy | Where che 
ſhat che Defendant bad good Power |, © 


* Tryalls per Pais: 
Half, 02 Lincolns-Ini- Hall, d. 
Holbdrn , the Viſne ſhall be | 
Holborn , — is the Town; 
=curr, As Yelverton ſaidat was never he 
as of any Venire facias to be had at 
ot the Ims of Coutt,; Bulttr. 5 
Not from houſe 120: Kpetially ot the Hall, 
or hall. it cannot be ot « Houſe 3 much 
of a. Hail A LV 2 
L 
In Eieament upon: a De 
made at Denham of Lands inp 
chia de Dentam predict. The Vile 
may be af Denham; m of the Part 
of Dentum, betauft Denham N 
rochia de Deokam. ie. are ally 
Pariſh, by intendment ot Bam. * 
part. Log. More og. Hob, 6. 
when it appears the Recozv, '" 
is intended that, the Pariſh is ina! 
ſpacious than the Town, as th 
Caſe in More 255; where in Eyel 
ment the Leaſe was alledged ton 
made- at Bredon, of Tythes in W 
and W. Hamlets wichio che Paji(Wd 
Bredon, there the Venite facias will 
not be of Bredon; but of the Pari(h 


becauſe it appeares; that the Pi 
tr. 


12 


e „ eee 


—_ 
vu? aſs => 


2 a. 1 a 
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trtenvs further than the Town, 


Hob. 326. 


Where — no of . fo2 _ Ren 
Rent , is bought upon the privity Were the 
of the Contric, by the Leffor, d 2. _ lies, and 

aiuft the Leſſee, 9 his Executor 

4 Arrearages due in the life-time 
of the Teftaror;the Viſne may bt laid 
in any plate; but where the Attfotr 
is bzought upon the privity in Eſtate, 
as a ainſt the Aſſignee ot — | 
02 his Executors, foꝛ Rent due afti 
the Teſtatots deafh, the Vifve muſt - 
be, where the Lands lie. Lach miſ- 4 
Ninted, 197. Ii. 3. 24. 52g 


Walkers Caſe , in Debt upon a Debt for rent 
Leaſe of Land in another Condtp, t Land in an- 
Nihil deher , ſhall be tryed where her County, 
the Action is bzoug ht. Br. tit. Viſte 
119, Vide, p:g. 93. | 

Jn Replevin b2ougcht by Strede, 
againſt Harcly,fo2 taking a Diffrefs 
at Bailden, the Defencant made Co- 
nuſance as Bayliff, becauſe that lo- 
cus in quo, &c. was holden of W. 

H. as of his Pannoz of Baildon, 
and 


— tree eee ee 


Mangor, 


Viſne nexr 
acjoſding in 
whac Caſcs. 


Wales. 


Venire facias, was de vicipeto de 


Tryalls per Pais. 
and upon Iſſue, hors de ſon fee, th 


Baildon ; and upon motion that th 
Venire facias aught to have ben, ay 
well from the Pannoz, as the 
Town. The Conrt adjudged it 
to be well enough, koz that the 


Court ſhall not intend the Mann | 


was larger than the Town, becauſe 
it doth not appear ſo ts be, though 
poſſibly it might, as like the Caſe 


of Town and Pariſh, Hob, 305. 


326. 1 

Ik the Sheriff return that there 
are no F reeholders of that Viſne, o2 
if the Viſne be where the Rings 
T1it runs not, as in the Cinque 
Ports, xc. 02 in a plate where the 
men are p2iviledged, from ſerving 
en Juries out of that place, as the 
Ille of Ely, &c. the Plaintiff may 
pio, 4 Venice facias of the Viſne next 
adioyning, and if the Vine be in 
Wales, (ou b ĩefe le Royne Court) the 
Venire facias ſhall be directed to the 
Dherifk of the next Engliſh Coun- 
ty, to cauſe the Jury to come De pro- 


pipquiori Viſne of his County, 1 
the 


| 


| 


 V PFP=L,,v iy. 


— wo we 


| 
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the Viſne in Wales adjopning. Fitz. 
Abridg. tit. Viſne 8. Juriſdict. 24. 


Ik the Viſne is in ſome part miſ- Viſae miſ- 
awarded , oz ſued out of moꝛe plas awarded in 
ces, 02 fewer places than it ought to P*** 
be,ſo as ſome place be right named, 


this is apded by the Statute of 


Jeofailes, which hath ended the diffe- 
races, in many Caſes repoꝛted in 


bur Books, concerhing this point, 


wherekoze J purpoſely omit them. 

Erroz, fo2 that the Ju gmen t jaf amy, were 
was given by bvekault againſt the the Land lies. 
Dekendant, being an Inkant, upon 
Tue that he was of full age, ad- 


judged, that the Tryal ſhculd be in 


Norfolk, were the Land was, and 
not in Middleſex , where the Action 
was bzought. Cro.z, part. 8 18. 
Tf the Viſne cometh krom a wrong 
place, pet if it be per aſſenſum parti- May be our of 
um, and ſo entred of Recozd, it 5, Cone -_ 
ſhall ſtand koꝛ Omnig Conſenſus tol- a 
lit etrorem. 1 Inſt, 125, 


H CAP. 
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— 


CAP. IX. 
Challenges. 


Y Du have already ſæn of what 
Viſne the Jury ought to be: The 
nert thing to be conſtoered, is con- 
cerning Challenges. And k z this, J | 
ſhall pꝛeſent you with my Los 
Cooks Collection, 1 Inſt, 156, The 
rather becauſe he hath taken moze | 
pains in the gather ing and metho- 
di zing this Learning, then any 
other one point whatſoever ; And 
J knqw no Reaſon, wherefoze J 
may not as well uſe his method, ko; 
the rerfection of this Treatiſe , as 
he hath uſed other mens method and 
matter, (eſpecially Peikins , whom 
be ſeldem cites) fo2 the perfection 
of hi: Judgment hath the pꝛehemi⸗ 
nence of Invention, and the Lav 
bates nothing moze then Jnnova-} 
tion; wherekoze J] ſhall follow his 
method 


4 


N 


Tryalls per Pais. 
method in the delcription of a Chal- 


lenze , omitting the Bak Caſes, 
and Aut hozities cited by him. 


Challenge is a wozd common as Challenge. 


well to the Engliſh as to the French, 
and ſometimes ſigniſteth to claim, 
and the Latine wo2d is vendicare; 
ſometime in reſpec of revenge to 
challenge into the field, and then it 
ts called in Latine, vindicare oꝛ pro- 
vocare; Sometime in reſpec of par- 
tiality oꝛ inſufficiency, to challenge 
in Court perſons returned on a 
Jury. And ſeeing there is no pꝛoper 
Latin woꝛd to ſignifte this particu- 
lar kind of Challenge, they have 
framed a ws2d anciently wiitten 
Chalumniare, and Columpniare, and 
Calumpniare , and now witten Ca- 
lumniare, and hath no affinity with 
the verbe Calumnior , 02 Calummia, 
which is derived of that, fo2 that is 
cfa quite ot er ſenſe , ſignifying a 


falſ: accuſer , and in that ſenſe, Calumniater. 


Bratton uſeth Calumniator to be a 
falſe accuſer t but it is derived of 
the old wozd Caloir, oz Chaloir, 

0 2 whit) 


\ 
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cwotold. 


Te the Ari ay. 


Tryalls per Pais. 


which tu one ſignitication is to care 
for, 02 fozeſe&. And fo? that to chal- 
lenge Jurors, is the mean to care foz 


on fozeſee, that an indifferent trpal 


be had, it is called Calummare, to 
challenge, that is, to except againſt 
them that are returned to be Jurors, 
and this is his pꝛoper ſignification; 
But ſometimes a Sommons, Som- 
monitio is ſatd to be Calumnĩata, and 
a Count to be challenged, but this 
is impꝛoperly. And fozaſmuch as 
mens lives, Fames, Lands, and 
Gods, are to be tryed by Jurors, it 
ig molt neceſſary that they be Omni 
exceptione majo es, and therefoze J 
will handle this matter the moze 
largely, : 

A Challenge to Jurors is twe- 
fold, cither to the Array , oz to the 
Polls: to the array cf the pꝛinci- 
pall Pannell, and to the array of 
the Tales, And hcretin pou ſhall un- 
dexffand, that the Jurors names are 
ranked in the Pannel ene under 
another, which o2der oꝛ ranking the 
Jury is called the Array , and the 
Uer be, to array the Jury, and ay 
ay 
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fay incommon ſp&ech, Battail array, Array. 


fo the o2der of the battail. And 
this array we call Arcaiamentum, 
and to make the array; Arrairare, de- 
rived of the French wo2zd Arcoier; ſo 
as to challenge the array of the 


Pannel, is at once to challenge oz 


except againſt all the perſons ſo ar- 
rayed oz i npannelled, in reſpec of 
the partiality oz default of the 
Sheriff, Coꝛoner, oꝛ other Officer 
that made the Return, 


And it is to be known, that there 
is a p2incipal cauſe of challenge to 
the Array , and a challenge to the 
favour 2 pꝛincipall, in reſpec of 
partiality, as firſt, if the Sheriff o2 
other Dfficers be of kindzed oz af- 
finity to the Plaintiff oꝛ Defen- 
dant, if the affinity continue, Se- 
condly, Ik any one 02 moze of the 
Jury be returned at the denomina- 
tion of the party, Plaintiff oꝛ De- 
fendant, the whole array ſhall be 
quaſhed. So it is if the Sheriff re- 
turn any one, that he be moꝛe favou- 
rable to the one than ts the other, 

D 3 all 
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all the arrap ſhall be guathed, 


Thirdly, if the Plaintiff oz Defene - 


dant have an Action of Battery a- 


gainſt the Sheriff, ox the Sheriff | 


againſt either party, this is a god 


cauſe of challenge. So if the Plain» 


tiff oꝛ Defenvant have an adi on of 
debt againſt the Sheriff. (but other: 
wiſe it is, it the Sheriff have an aci- 
on of debt againſt either party) oz 
if the Sheriff have pareel of the 
Land depending uyon the ſame 
Title, 92 if the Sheriff oz his Bayliff 
wich returned the Jury, be under 
the diftreſs of either party: oz if 
the Sheriff oz his Bayliff be either 
of Counſel, Atturnep, Officer in 


fee, 02 of Robes, oꝛ ſervant of either 


party, Goſſip, oz Ar bitratoꝛ in the 
ſame matter, and treated thereof, 
And where a ſubject may challenge 
the array foꝛ unindiſferency, there 
the King, being a party, may alſo 
challenge fo2 the fame cauſe, as fo2 
Kindꝛed, oz that he hath part of the 
Land, oz the like; and where the 
array ſhall be challenged againft 
the King, you ſhaf{ read in our 


nw > fir oe © ww =o oc mm cc owe on 


— 
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By default of the Sheriff, as 
when the array of a Pannel is re- 
turned by a Bapliff of a Franchiſe, 
mdthe Dheriff return it as of him- 
(elf, this hall be quathed , becanſe 
the party ſhall loſe his challenges, 
Put if a Sheriff return a Jury 
within a Liberty, this is god, and 
the Loꝛd of the Franchiſe is dꝛiven 
to his remedp againſt him, 


If a Peer of the Realm, oz Lozd 
of Parliament be demandant oz 
Plaintiff, Tenant oz Defendant, 
there muſt a Knight be returned of 


his Jury, be he Lozd Spiritual, o2 


Tempoꝛzal, oz elſe the array map be 
quaſhed 2 but if he be returned, al- 
thongh be appear not, yet the Jury 
may be taken of the reſidue, And if 
others be joyned with the Loyd of 
Parliament, yet if there be ng 
Knight returned, the array ſhall be 
quaſhed againſt all. So in an at- 
taint, there ouxht to be a Knight 
returned to the Jury, 


ID 4. verleth 


Where there 


muſt 


be a 


Knight re- 
turned ot the 


Jury. 


And when the King is party, as un 
in travers of an Dffice, he that tra- Lug d = 


is party. 
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verſeth may challenge the array, ag 
hereafter in this Section ſhall ay; 
pear; And ſo it is in caſe of life; 
And likewiſe the King may chal. 
lenge the array , and this ſhall be 
tryed by Tryozs acco2ding to the 
uſuall conrſe, The array challong, 
e d on both ſides ſhall be quaſhed. 


And if two eſtrangers make a 
Pannel, and not in favourable 
manuer for the one party, oz the 
other, and the Sheriff returns the 
ſame, the array was challenged fo} 
this cauſe, and adjudged god. 


It the Bayliff of a Liberty re: 
turn any out of his Franchiſe, the 
arrap ſhall be quaſhed, as an arroy 
returned by one that hath no 55 
chile ſhall be quaſhed, 


Challenge fo the array koz ka- 
vour: He that taketh this, muſt 
ſbew in certain the name of him 
that made it, and in whoſe time and 
all in certainty ; This kinde of 
Challenge being ns p1incipal chal: 
lenge, 


— ——— 
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unge, muſt be left to the diſcretion 


5. nd tonſcience of the Triozs; as if 


the Plainciff 02 Defendant be Tenant 
to the Sheriff, this is no pꝛincipall 
Challenge, fo2 the Lozd is in no 
uunger of his Tenant , but © con- 
ſetlo it is a_p2incipal Challenge; 
kit in the other he map challenge 
le favour , and leave it to tryall. 
$9 affinity between the Sonne of 
the Sheriff, and the Daughter of 
the party, 02 © converſo, oz the like, 
is no pꝛincipal challenge. but to the 
favour ; þu* if the Sheriff marry 
the Daughter ok either party, 


| 03. e converſo, this (as hath ben I 
ſaid) is a pzincipall Challente, oz For the King. 


the like. But where the King is 
party, one ſhall not challenge the 
array fo2 favour, &c. becauſe in re- 
ſpec of his allegeance, he ought to 

our the King moze. But if the 


Sheriff be a Aadelea of tle Crown, 
d other meniall ſervant of the 
Ring, there the challenge is god, 
and likewiſe the Ring map chal- 
lenge the array fo favour, 


Note, 
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To cne Array. 


Ta the Polls; 


Peremptory 


ſaid it appeareth. that the challenge 
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Note, upon that which bath been 


to the array, is in reſpea of the Luv 
cauſe of unind'fferency., 02 default Lit 
of the Sheriff oz other Dfficer that Lu 
made the Return, aud not in reſpec d 
of the perſons returned, where an 
there is no unindifference oz de⸗ 

fault in the Sheriff, &c. fo2 if the 
challenge to the Array be found [4 
againff the party that takes it, pet Jy 
he ſhall have his particular chal- % 
lence to the Polls, * 


In ſome Caſes a Challenge may 
be had to the Polls, and in ſome 
Caſes not at all, Challenge to the 
Polls, is a challenge to the youth 
cular perſons, and theſe be of fou 
kinds, that ts to ſay, Peremptozy, 
Pꝛincipall, which indure favour, 
and fo} default of Hundzedozs. 


Peremptozp, this is ſo called, be- 
tauſe he may challenge perempto⸗ 
rily upon his own diſlike , without 
ſhawing ef any cauſe, and this only 
is in caſe of Treaſon z Felony, in 

fa- 
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m vice; and by the common 


Uenge, p; the p2iſoner upon an Endic- 
ok the, uf 02 Appeal, might challenge 
efault Lity five , which was under the 
r that faber of tbꝛer Juries ; but now 
elpec ſe@tatute of 22 H. 8. the number 
vhere nuted to 20. in petite Treaſon, 


2 de. order and Felony; and in Caſe of 
f the h Treaſon , and Miſpꝛiſion of 
ound %) Treaſon, it was taken away 
» Pet [ythe Stat. of 33 H. 8. but now by 
hal. [y@tat, of 1 & 2 Phil. & Mary, the 
ſtemmon Law is rcvived fo2 any 
/[(eaſon, the p2iſoner ſhall have his 
(fallenge to the number of 3 5. and 
pit hath been reſolved by the Ju- 
the [tis, upon conference* between 
tic ſm in the Caſe of Sir Walter 
Os |[plcigh and George Brooks: But all 
27 [this is to be under ſtod when any 
ur, ſihe that is not a Peer of the 
kealm, is arraigned foz Treaſon 
n Felony, But if he be a Loꝛd of 
e- Parliament , and a Peer of the 
Realm, and is to be tryed by his 
uf | pers, he ſhall not challenge any of 
ly ks Pers at all, fo2 they are not 
in | fwozn as other Jurozs be, but _ 
the 
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the party guilty o2 not guilty up 
their Faith o2 Allegeance to . 
King, and they are Judges ok thi 
fact, and every of them doth ſepy 
rately give his Yudgment , begi 2 
ning at the loweſt. But a fun 
under the degree of Nobility, un! | 
in caſe of Treaſon 02 Felony, be 
lenge koz juſt cauſe as many un b 
can, as ſhall be ſaid hereafter, A 
an appeal of death, againſt divery 10 
they plead not guilty, and one 
Venire facias is awarded, if cl 
challenge veremptozily, he ſhall vj 
dꝛawn againſt all, Other wiſe it vie 
of ſeveral Venire fac, | 


ſe 


. = 


Note, that at the common Lay 
befo2e the Stat. of 33 E. 1. the King 
might have challenged perempt- 
rily without ſhewing cauſe,but only 
thit they were not god fox the 
King, and without being limited to 
any number, but this was miſchie 
vous to the ſubject, tending to in. 
nite delayes and danger. And there: 
koze it is Enacted. Quod de cetem 
licet pro Domino Rege dicatur quod 
ju 


ö 
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ty upn laetes , &c. non ſunt boni pro Re- 
to von propter hoc tremaneant in- 
; of tones, &c. ſed aſſ gnent certam 
h fen lem calumniæ ſuæ, &c. whereby 
benin king is now reſtrained, 


„ 


FR 
Mincipal, ſo called, becauſe if if principal 


. chu dund true, it ſtandeth ſufficient Ct.allcoge te 


y axj(bſelf,with 8 
. qelathe Conſcience oz dilcretion of 
ivegſ#Criozs. Df a pincipal cauſe 


7 


ſoym challenge to the Array, we have 

f o li ſome what already; nom it fol- 

all #|weth with like bzevity, to ſpeak 

it t principal Challenges to the 
+ palls, (that is) ſeverally to the 
Antons returned. 


, without lcaving auy thing the Polls, 


Law;j* | 
King |"Pzincipal Challenges to the 1. de Pol. 


pts: full may be reduced to four heads. 
only fit, Propter henoris reſpectum, fo 
the Alpe ok Honour: Secondly. 
Dd to . Defectum, fo2 want oz des 
hie- | {mit 2 Thirdly, Propter Aſfectum, 
ing: ii affeg ion oz pertiality; Fourth- 
er Prepter Delictum, fo2 Crime o2 
uod | 
ju | Firs, 
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= Firſt, Pcoprer Honoris reſpedm 
eee o As any Peer of the Realm, oz Ly; 0 
che Dal, of Parliament, as a Baron, Wiſh, 
count, Earl, Parqueſs, and Dy $6 
fo2 theſe in reſpect of Ponourma, 
3 w not — be wozu 
| . Juries; and if neither party will; 
wn Pg challenge him, he may chaile th 
1 255 himfelf ; fo, by Magna Charta it . 
P2ovided, Quod nec ſuper eum ib 1 
mus, nec ſuper eum mittemus niſi pa 
legale judicium parium ſuocum,autpe|: 
3 legem cerre, Nom the Commun. 
bimſelf Law hath divided all the ſubjeg 5 
into Lords of Parliament, and ii 

Peers and fo the Commons of the Realm 
Commons. The Peers of the Realm are div j 
ded into Barons, Aiſcounts, Early, x 
Parqueſſes and Dukes: The Con : 
F 
| 
f 
\ 
tk 
k 
{ 
| 
| 


mons are divide» into Knights, e 
quires, Gentlemen, Citizens, Pei 
men, and Burgeſles: And in Judgt- 
ment of Law, any of the ſaid de 
grees of Nobility are Peers to am- 
ther; As if an Earl, Parqueſs, 
92 Duke, be to be tryed fo2 Trex| | 
ſon oꝛ Felony, a Baron , 02 any06- 
ther de re of Nobility is his Ph: 


on, f 


dD 


* 
iy 


all 


Tryalls per Pais, 
n like manner, a Knight, Ela; 


Nec. wall be tryed per Pares, and 


[1 


that is by any of the Commons, ag 
bentlemen, Citizens, Peomen, oz 
'Surceſſes; ſo as when anp of the 
"Commonsis to have a Tryal , et- 
ther at the Kings Suit, oz between 


- | urty and party, a Peer of the 
i Zealm Call not be impannelled in 


— Proprer Defeat 
- Secondly, Propter Defectum. Cha! 
T 1; Parriz, as Aliens bozn, — 


2. Libertatie, as Uillains oz feclun. 
vondmen, and ſo a Champion mult 


"| ka freeman. 
7 Anrui ſenſus.i. libert tenementi. 
Jirſt 


what yearly Frœhold a Jn- ,.. before; 
102 ought to have, that paſſeth upon 0,0," qxi- 
Tryal of the life of a man. oz in a liber babears 


Plea reall, oz in a Plea perſonal, 4 !, &c. 


where the debt o2 damage in theDe- 
claration amounteth to 40. Parks, 
Vide, Littleton, Sect. 464.Secondly, 
this Freehold muſt be in his own 
tight, in Fre- lim le, Fe tail, fox 
terme ok his own like, oꝛ fo2 another 
mans like, although it beupon con- 
dition, oz in the right ok his Mike, 
out 


Challenges 
frepter de- 
fectun bur 
dradocim, 
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out of antient Demeſne; foz Fre. 


hold within ancient Demeſne will 


not ſerve, but the debt oz damage 
amounteth not to 40, Marks, 

Freehold ſufficeth, Thirdly , he 
mult have Freehold in that Coun: 


ty where the cauſe of the Action ari⸗ 


ſeth. and though he hath in another, 
it ſufficeth not. Fourthly, if after 
his return he ſelleth awap his land, 
oꝛ if Ceſty que vie, oꝛ his Wife dy. 
eth , oz an entry be made koz the 
convition b2oken, ſo as his F ra. 
hold be determined, he map be chal- 
lenged koz inſufficiency of Fra. 
hold. 

4. Handredorum: Firſt, by the 


common Law in a Plea reall, mixt, 


and perſonal, there ought to be four 


of the Dundzed (where the cauſe ol 
Action ariſeth) returned fo2 theit 


better notice of the cauſe ; fo Vi- 


cini vicinorum facta præſumuntut 


ſcire, And now fince Liccleron wꝛote, 
in a Plea perſonal, if two Hundre- 


dors appear, it ſufficeth ; and in an 


Attaint , although the Jury is 
double, pet the Hundredors are not 
double. 


rn rrzsgs sss rsa 


Tryalls per pais. 
houble,- Secondly, Tf he hath ei 
Frehold' in the puudzed. 
though it be to the value but of half 
m Acre, oz if he dwell 1 
{hath no Freehold in it, it ſufft- 
eth. Thirdly, if the cauſe of the 
Aion riſeth in divers Hundzeds, 
et the number chall ſuffice, as if it 
jad tome out ot one, and not ſeve- 


ll Hundredors gut of each Hun- 


ned. Feurthly, if there be divers 
hundzeds withfr'one Let o2 Rape, 
if he hath any Freehold, oz dwell. 
in my of thoſe Hundzeds, though 
wt in the proper hundꝛed, it Cſuffi- 
oth, Fifthly, if the Jury come de 
cdrpore Comitatus, 02 de proximo 


Lov of the Pund2ed, 


Dixthly, if a Hun- 
dredor affer he be returned, ſell as | 
way his Land within that Þun- ; 
ded, yet ſhall he not be challenged 
les the Hundzed, ko; that this no⸗ 
tice remains; otherwiſe as hath 
n ſaid fo2 his inſufficiency of 
freehold, fo; his fear to offend, and 

J to 
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Hundredors; 


| undredo , wh're the one party is o 11144... 

2ed, 92 the like, e,. 
there need be no Hundredors be re- 
turned at all. 


Challenge: 
ter f- 
fectun. 4 


Principal 
Challenge. 
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to have Lands waſted, &c. 

is one of the Reaſons ot Law; 
taken away, Seveuthly , he 

challengeth foz the Dune, = 
che w in what Dund2ed it is,and not 


dive the other party to ſhew it, 


Eightly , his Challenge koz the 
þ on 4 is not fimpliciter, but ſe⸗ 
; foz though it be 2» 
that _ wh wrt nothing in the Þ * 
dꝛed, yet ſhall not he be d2awn, but 
remain præter H. that is, belides 
fo2 the Pundzed, and albeit he 
welleth, o2 have Land in the 
und2ed, yet mult he have ſuffic. 
ent Freehold. 
3. Propter affectum: And this is 
of two orts either wozking a pzin- 
cipall Challenge, oz to the favour, 


Aud again a principal Challenge 


is of two ſo2ts , either by Judge- 
ment of Law, without -any Act of 
his, o2 by Judgment of Law upon 
his own Act. 


And it is ſaid that a Manche 
Challenge is, when there is exp 
fayour, oz exp2eſs malice. 75 
without any 


& of his, as 1 the 
Juro; 
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Juroz be of blod oz kindzed to ei- 


ther party, Conſangnineus, which ts 
ded ex Con & ſanguine, 
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af eodem ſanguine natus, as it , 
e iſſued wow the ſame bled; — 


and this ts a principal challenge, 
fo2 that the Law pꝛeſumeth that 


one Rinſman doth favour another, 
iefoze a ſtranger, and how far re- 


mote lo ever ht ts of kindzed, yet 
the Challenge is god. And if the 


Phintiff Challenge a Juror for kin- 


ned to the Defe 
Counterplea, to ſay that he is of 


ndanc, ft 


is no 


kiudzed alſo to the Plainciff, though 
he be in a nerer degree, Foz the 
wo2ds of the Venire facias, kozbid- 


deth the Juror to be of kind2ed to 


lither party, _ a 
a body politick op inco2pozate, Bodies Fe- 
bring licick, 


fole oꝛ aggregate 
any Action that co 


r body 


olitick 02 tnco2pozate, if the Jurec 
of kindzey to any that is of that 


body (although the body politick 


0} incozpoꝛate can have no kindzed, 
yet) fox that thoſe bodies conſiſt of 
natural — is a mie. 

2 Js 
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lenge, A Baſtar d cannot be of kin, 
dꝛed to aup, 2nd theretoze it tan be 
no pzincipal challenge. And here 
it is to be known, that Affinitas, Ak. 
finity hath in Law two ſenſcs, Jn 
his pꝛoper ſenſe it is taken foz that 
neerne\s that is gotten by mariage, 
Cum cuz cognationes inter ſe diviſz 
per nuptias cepulantur, & alter a id al- 
rerius fines accedit, & inde dicitur 
Affinis. Jn a larger ſenſe Affinitas is 
taken alſo fox Conſanguinity and 
Kinvzed, as in the zit of Venice 
facias, and other where. Affinity,oz 
Alliance by Mariage, is a pꝛincipal 
Challenge, ond equi -alent foz Con- 
ſanqguinity , when it is between ei⸗ 
ther of the parties, as if the Plaintiff 
oꝛ Defendant marry the Daughter, 
o2 Couſin of the Juror, oz the foe 


.. marry the. Daughter oz Couſin of 


toe Plaintiff 02 Defendant, and the 
ſame continues, 02 Iſſue be had, 
But if the Son of the Jurot haty 
mar ies the daughter of the Plaintiff, 
this is no pꝛincipal Challenge, but 
to the favour , becauſe it is not be» 
tween the parties, Puch moze 9 

[4 
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be ſaid hereok, ſed ſumma ſequor ſa- 
ſligia rerum. | 
Al there be a Challeuge fo2 Co- 
ſinage, he that taketh th? Chal, Cofinage. 
lenge mult ſhew hom the Juror is 
Couſin,” But pet if the-Cofinage, 
that is, the effec and ſubſtance be 
found, it ſnfficeth; foz the Law 
— that which is material, 

2e that which is fozmall. 

Ik the Juror have part of the Depending on 
Land that dependeth upon the ſame rhe ſame 
Title, : Title. 

Jf a Juror be within the Pun⸗ 
died, Leet, oz any way wi hin the 
Seignio2p, immediately. oz medi- 
ately, o2 any other diſtreſs of either Didreſs, 
party, this is a pzincipal Chal- 
lenge, But if either party be with- 
in the diſtrels of tye Juror, this no 
pzincipal Challenge, but to the 
favour, 

Tf a Mitnes named in the Deen 
de returned ok the Jury, it is a god Wirncb. 
cauſe of Challenge of him, So it 
is if one within age of one and 
twenty be returned, it is a god aft. 
cauſe of Challenge. 

F 3 Upon 
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hallenges 2- 
— rom the 


ry own 


Former 
Verdict. 


Indictment. 


Godfather. 
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Upon his own Aa, as ik the Juror 
hath given a Uerdict befp2e, fo the 


ame cauſe , albeit it be reverſed by 


Wz1it of Erroꝛ, oꝛ if after Uervig, 
Judgment were arrefted, Ho if he 
hath given a fozmer Uerdic upon 
the ſame Title oꝛ matter, though 


between other perſons, But it is to 


be obſerved, that I may ſpeak once 
fo all, that in this oz other like 
Caſes, he that taketh the Challenge 
mult ſhew the Reco2d , if he will 
have it take place as a pꝛincipal 
Ct allenge, other wiſe he muff con- 
clude to the favour , unlefs it be a 
Rcc01d of the ſame Court, and then 
Le muſt ſhew the day and terme. 

So likewiſe one may be challen⸗ 
«ed, that he was Jndito2 of the 
Plaintiff o Defendant either of 
Treaſon, Felony, Piſpꝛiſion, 
Treſpafs, oz the like in the ſam? 
cauſe. 

If the Jucor be Godfather to the 
Child of the Plaineiff 02 Defendant, 
32 e converſo, this is allowed to be 
gd Challenge in our Boks, 


, It 


rr o 


choſen 


in the ſame cauſe, and 
fozmed of, oz treated of the matter, 
tis is a p2incipal Challenge, D- 
therwiſe if he were never infozmed 
1 treated thereof; and otherwiſe 
if he were indifferenfly choſen by 
either of the parties, though he 
treated theresf, But a Commiſ⸗ 
ſioner choſen by one of the parties, 
for examination of TU —_ — the 
ſame cauſe, is no pꝛ in cipal cau 
challenge ; for he is made by the mister. 
_=_ under the great Seal, and 
not by the party as the Arhitraror 
is, but he may upon cauſe be chal- 
lenged fo2 favonr. 
It he be of counſek, Servant, Couoſcl, 
02 of Robes, oꝛ F, oz of either par- 
ty,it is a pꝛincipal Challenge, 


Ik any after he be returned , vs Ear er drink at 
eat and dzink at the charge of ei- che parties 
ther party, it is a pꝛincip 
Challenge, otherwiſe it is of a 
Erioz after he be kwozn. 


I 4 
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Ma Juror hath been an Arbitrator Arbitrarow 4 
the Plainciff 02 Defendant, 


been in⸗ 


al cauſe of argc: 


Actions 


120 


Actions of 


malice, 


Parſon and 
Parithecs. 
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Agion bꝛought either by the Ju- 
rac agaiuſt either cf the parti s, 0 
by either of the parties againſt 
him, which may imply malice 9) 
diſpleaſure, are cauſes of p2incipal 


Crallenge, unleſs they be byougit \ 


Lo: pn, either befo2e oz after tit 
return; fo: if Coopu be found then 
it is no cauſe of Cyallznge ; other 
Asions which do not imply malice 
oz diſpleaſure. are but to the fa- 
vour, as an Action of debt, &c. 
More 3. 

. Ina cauſe where the Par ſon of a 
Barich is party, and the right of 
the Church cometh in debate, a Pa- 
rtſhioner is a pzincipal Challenge. 
Dt her wile it is in debt, oꝛ any other 


Ack. on where the right of the 


Church cometh not in queſtion. 


Ik eit er party labour the Juror, 
and give him any thing to give his 
Ver dia, t is is a pincipal Chal- 
lenge. Tut ik either party labour 
the Juror to appear, and to do his 
Conſcience,this is no Challenge at 
all, but lawful foz him to do it. 

5 That 
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mincipall Challenge but to the 


favour. 
*1z4 Neither of the parties can take 
t that Challenge to the Polls, which 7, che Polls. 


e might have had to the Array, 


Note, if the Defendant may have 
a pzincipal cauſe of Challenge to 
tie Array, if the Sheriff return the 
fry the Pl untiff in that caſe may 
0 his own expedition, alledge the 
ſame, and pꝛay P2oceſs ts the Co- 
ners, which he cannot have,unleſs 
the Defendant will conteſs it; but 
if the Defendant will not confeſs it, 
then the Plaintiff (hall have a Venire 
facias to the Sheriff, and the Defen- 
cane ſhall never take any Challenge 
fo; that cauſe, and Co in like caſes, 
But on the part of the Defendant, 
any ſuch matter (hall not be alledgs 
ed, and Pꝛoceſs pzayed to the Co- 
roners, becauſe he may challenge the 
Jury fo2 that cauſe, and can be at 
io pꝛejudice. 


Challenge 
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Chat the Juror is a Fellow» x,1,, 
Her vant with either party, is no scrvant. 


Wenire facias 
to the Tore. 
Reis. 
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Challenge concluding to the fl. 
Chall 
the front. bour, when either party cant 


Favour, 


take any pzincipal Challenge, but 
ſheweth cauſes of. favour , which 


milk de left to the conſcience and 


diſcretion of the Triors. upon hem. 
ing their evidence to finde him fi, 
vourable, oz not favourable, But 
yet ſame of them come neerer o 
Miincipal Challenge then other, Ag 
ik the Juror be of kindzed, oz under 


the diſtreſs of him in the reverſion 


oz remainder, oz in whoſe right the 
Avownte oz Juſtification is made, i 
the like: Theſe be in pztneipall 
Challenges, becauſe he in Reverff- 
on, remainder, oz in whoſe right the 
Avowry 0: Juſtification is, is not 
party to the Recoꝛd; otherwiſe it 
is, if they were made parties by aid, 
R-\e-ipt, oz Uourher, and pet the 
cauſe of favour is apparent; ſo it 
is of all pꝛineipal cauſes, if they 
were party to the Recozv, Now 
the cauſes of favour are infinite,any 
thereof ſomewhat may be gathered 
of that which hath been ſaid , and 
the reſt J purpoſely leave the Rea- 
der to the reading of our Boks 
con» 


—— ©> 2 = = ma = => awwee = 5 = = a 
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fi. [axcerning that matter. Foz all 


which the rule of Law is, that he 
wt ſtand indifferent as he ſtands 


|uſwo2n, 
- The Subſect may challenge the 


polles, where the King is party. 
mit a man be out-lawed of 
Creaſon o Felony, at the Suit of 
the King, end the party for avoyde 
ag thereof alledgeth impꝛiſon⸗ 
ment, o the like, :t the time of the 
Dutlawzy, though the Iſſue be 
ned upon a collateral point, yet 
hall the varty have ſuch Challen- 
ges, as if he had been arraigned up- 
u the crime it ſelf, faz this by a 

meane concerneth his life alſo, 
proptet delictum, As if the Juror 
be attainted oꝛ convicted of Ta- 
fon, oz Felony, oz fo2 any offence 
to life 02 member, oꝛ in attaint fo2 
a falfe UGerdig, oz fo2 perjury as a 
Witneſs. 0 in a conſpiracy at the 
Sulit ok the King, oz in any Suit 
(either fo2 the King, oꝛ ſoꝛ any ſub- 
ec) de adſudged to the Pilloxy, 
Tumbꝛel, or the like, or to be 
NRanded, oꝛ to be ſtigmatique, oꝛ to 
hive any other cor pozal puntiſh- 
| ment 


123 


king. 


Challenges 
propter delifiin;, 
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Infamous. 


Oatlawed. 
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ment whereby he becommeth infq, ſnd 
mous, ( fox it is a maxime in Lau urn 
Repellitur 2 ſacramento infamis) alle 
theſe and the like are pꝛincipal tau. JV 


ſes of challenge. So it is if a mu 


be outlawed in treſpaſs, debt, gy |! 


any other action, fo he is Exlex,any 
therefkoze is not legalis homo. Any 
old Books have ſaid, that if be be 
excommunicated, he could not be of 


a Jury. 


Se the Statutes of W. 2. and 


Artic, ſupra cartas, what perſons the || 


Whe ought co Sheriff ought to return on Juries, 


be on 


At whar time 
Challenges 


artet. And lee F. N B. breve de non poner- 


dis in Aſſeſis & juratis; and the Re- 
giſtet in the ſame TAzit. And ſe 


there what remedp the 


is r 


t 
T is neceſſary to be known the 


eturned againſt 


_ hath 


aw. 


time when the challenge is to be ta⸗ 


ken. F irſt, he that hath divers chal- 
muſt be taken. lenges, muſt take t em all at once, 
and the Law ſo requireth indiffe: 
rent trials, and divers challenges 
are not accounted double, Second- 
ly, it ore be challenged by one party, 
if after he be tried indifferent, it is 
time engugh foz tie other party to 


chal- 


wc 
fa 3' 
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ullenge him. Thirdly, aftcr chal - 


h inſi⸗ ſage to the Array, and tryal duly 
Lm [iurned, if the ſame party take a 


amis) 


tullenge to the Polls, he muſk 


I tau. n cauſz p2cſently, Fourthly, ſo 
a may Ii Juroz be fozmerly ſwozn, if he 


bt, 0 


echallenged, Le muſt ſhew cauſe 
xently, and that cauſe mult riſe 

he was \wozn, Fifthly, when 
tt King is party, oz in an appeal 
ffeleny.the Defendent that chal: 
lngeth fo2 cauſe, muſt ſhew his 
uſe pꝛeſently. Dixthly, If a man 


Jacaſe of Treaſon oz Felony, chal- 


nge fo2 cauſe, and he be tryed in- 
ferent, yet he may challenge him 
jmemptozily. Seventhly, a chal- 
lage ko the Pundzed mult be ta- 


lxve koz undzedozs, oz elſe he 
vſeththe advantage thereof. 


Iny muſt be challenged befoze the 
ſur Knights, bekoꝛe they bereturn- 
id in Court ; fox after they be re⸗ 
lurned in Court, there cannot any 
hallenge be taken unte them, a 
ota, 


in befoze ſo many be ſwozn,as will jquagregers, 


Ina Wit of Right , the grand Wric of Right, 
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The Array of 


the Tales, 


Coroners. 


Klifer . 
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Nota. The Array of the Tue 
hall not be challenged by any one 


party, until the Array sf the ping. | 


pall be tryed; but if the Plaintif 
challenge the Array of the pin; 
pall, the Defendant may challeng 
the Array of the Tales. After on 
hath taken a challenge to the Poll, 
he cannot challenge the Array, 


Now it is to be ſen how chu, 
lence ts the Array of the pyincipall 
Pannel, oz of the Tales, oz of the 
Polls ſhall be tryed, and who ſhall 
be tryo2s of the Came, and to whon 
pꝛoceſs ſhall be awarded. 


If the Plaintiff alledge a cauſt 
of challenge againſt the Sher ift. tye 
pꝛoceſs ſhall be directed to the Cs 
zoner g, if any cauſe againſt any i 
the Coꝛoners, pꝛoceſs ſhall be + 
warded to the reſt, if againſt all 
of them, then the Court ſhall ap 
point certain Eliſozs, oz Eflios 
(ſo names ab eligendo) becauſe thy 
are named by t e Court , agaiuf 
whoſe return, no challenge oy by 
takes 
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taken to the Array , becauſe they 
yere appointed by the Court, but 


and: e may have his challenge to the 


polls, Note, if pꝛoceſs be once a- 


nag garded ko; the partiality of the 


Sheriff , though there be a new 
Sheriff , pet p2oceſs ſhall never be 
warde to him: koz the entry is, 
u quod vicecomes ſe non intromittat. 
put otherwiſe it is fo2 that he was 
Cenant to either party, o2 the 


2 

It the Array be challenged in Array. 
Court, it ſhall be tryed by two of 
them that be impannelled to be ap- 
jointed by the Court: fo2 the try- 


ih in that caſe ſhall not erced the 71 5,,,,;; 


mmber of two, unleſs it be by con- 

ſent, But when the Court names 

two fo2 ſome ſpecial cauſe alledged 

ty either party, the Court may 

name others; if the Array be quaſh- 

ed, then p2oceſs ſhall be awarded, 

ut ſupra, Ik there ke a demur to a 

challenge, the Judge befoze whem Demur co a 
the cauſe is to be trped, may deter Cballeoge, 
mine it, 02 adjourn it to be heard an- n 
ther time, Stiles 464. Vide Bulſtr. rr. 
pare, 114. If 


x28 


Array of the 
P:;acipall and 
Talt5. be 
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Ik a Pannel upon a Venſre facig 
returned, and a Tales, and the gr. 
ray of the p2incipall is challenges, 
tze tryoꝛs, which try and quaſh the 
Array, ſhall not try the Array df 
the Tales; foz now it is, as if there 


had bern no appearance of the pin. 


Tee Tryor:. 


cipall Pannel; but if the try 
affirm the Array of the ptincipal, 
then they ſhall try the Array of the 
Tales. If the Plaintiff challenge 
the Array of the pꝛincipall, and the 
Defendant the Array of the Tales, 
there the one of the ppincipall , any 
the other of the Tales ſhall try both 
Arrapes. Foz other matter concer- 
ning the Tales, ſee in Cokes Reports 
matters wozthp of obſervation, 
Mhen any challenge is made to the 
Polls. two tryozs ſhall be appoint- 
ed by the Court, and if they try one 
indifferent, and he be [wo, then 


be and the two trpozs ſhall try ano 
ther: an ik another be tryed in il⸗ 
kent. and he be (won , t' en the 
two tryo23 ceaſe, and the two that 
8 on the Jurp ſhall try the 


N 
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Tf the Plaintiff challenge ten, 
and the Defendant one, and the 
twellth is (wo2n,becauſe one cannot 
try alone, there ſhall be added to 
him one c allenged by the Plain- 
tiff, and the other by the Deken⸗ 
dant. When the tryall is o be had 
by two Counties, the manner of the 
tryall is wozt hy of obſervation, and 
apparent in our Boks, It the four 
Knights in the zit of Right be 
challenged , they ſhall try them- 
ſelves, and they ſhall choſe the 
gran? Acũze, and try the challen- 
geg of the parties. Ik the cauſe of 
challenges touch the diſhor-32, oz 
diſcredit of the Fur02, he (hall not 
be eramined upon his Oath, but in 
other caſes he ſhall be examined up- 
on his Dath, to infozm the trpoꝛs. 
an Inqueſt be awarded by de⸗ 
lault , the Oekendant hath loſt his 
challenge; but the Plaintiff may 
challenge koz juſt cauſe , and tyat 

hall be examined and tryed, 
Whereſoever the Plaintiff is to 
recover per viſum juracorum, there 
ught tobe ſir of the Jury ti a: have 
K bad 
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Tryall of 
Challenges: 


Jucor exa- 
mine. 


View. 


Challenges, 
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had the view, oꝛ known the Land in 
queſtion ſo as he be able to put the 
Plaintiff iu poſſeſſion , if he recc- 
ver; 
In Proprietate probanda, and a 
Wit to inquire foz waſte, the par. 
ties have been reccived to take their 
challenges, But paſſing over many 
things touching this matter, J will 
conclude with the ſaying ok Bracton, 
Plures autem al æ ſunt cauſæ recuſandi 
juratores, de quibus ad przſens non 
recolo, ſed quæ jam enumeratz ſunt, 
fufficianc exempli cauſa. 
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CAP. X. 


Of what things a Jury may f- 
quire ; when of eſpirituallz 
when of things done in ano- 
ther County, or in another 
Kingdom; when of Eſtop- 
pels, and when rot; when 
of a mans intent. 


He next wo2ds in the zit, 
which have not pet been taken 
notice of, are theſe, per quos rei veri- 
tas melius ſciri porerit 3 And this is 
the chief end of their meeting toge⸗ 
ther: w Court can give a rig;t 
Judgment, unleſs the truth of the 
fat be certainly known; and to finde 
out this truth, no way is like to this 
of Juries: f:2 they do not onely go 
upon their own knowledge, though 
they are Neighbours to the place 
K 2 where 


Ex facta ja 


oritur. 


Of the Law. 
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where the queſtion is moved, and ſo 
are pꝛeſumed to have a better know. 
ledge of the fac, then any others; 
Foz vicinus facta vicini preſumitur 
ſcite; But eaſt this pꝛeſumption 
ſhould fail; the Law allowes other 
Evidence to be given to them, by 
which, they may moze certainly and 
confidently,give their Verdict of the 
Ilſue, which is meant by this wozd 
Rei. 

And here, it will not be amiſs to 
— pou a byick deſcription, de qui- 

s tebus, What the Enqueſt map in- 
quire ok, and finde; 

Whcrefoze , though it be true, 
that a Jury ſhall not be charged, 
noz weddle with a matter of Law, 
and ik they do, and finde it, their 
Uerdia as to this ſhall be void, 
pet dailp experience (as well as 
Littleton, Sect.368) tells us, that 
they may take upon them the know- 
ledge of tie Law, and give a ge- 
nerall Uerdic; though to finde the 
ſpcriall matter is tre (feſt wap foz 
them, bccauſe. if they wiſtake tle 
Law, they run into the danger of an 
At, 
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taint. In manp caſes, the Jury are 

to inquire of the knowledge and in- 

tent of a man, as where the Nar, Of mans 
is that the Oefendant kept a Dog 
which killed the Plaintiff; Sheep, 

Seiers canem ſuum ad mordendas oves 
conſuerum; there though Sciens be 

not traverſable, yet the Jury upon 
Evidence muſt inquire of it. lib. 

4. 18, 

Jn ſome Caſes, a jury may try 5 
and finde a ſpiritual thing as a Di⸗ OO 
vozce, Matrimonp, &c. and muſt * 
take notice thereof, upon pain of 


Attatut. lib. 4. 29. lib.g. lib.7 43. In Treſoafs 


Dare cluuſus 
The Ju rors ot one Ccunty, may fregit, in 2 


finde any tranſitozp thing done in County of D. 
another CTcunty: Nay lometimes upon not guil- 
they muſt finde locall things in ano- O If the Jury 
ther County, as if the ctr pleads 8 
riens per d iſcent, and. the Plaintiff „ e Couny 
replies, Aſfets in a Parifh and of 8. their 
Gard within London, the Jury Verdict is 
may finde Aſſets in any County: In void. But if 
the lame caſe againſt an Exccutoz. my 3 
yo pleads pleve adminiſtravit, the fal, ag At 
Jury map likewiſe finde Aſſets in a- wine lyech. 

K 3 ny Finch 400. 
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Of things done 
Js another 
County, or 


CGountky. 


Eſtoppels. 
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ny part of the Wozly; And t 

Reaſon is, becauſe the place is one. 
ly named koz neceſſity of tryall, 
But where the place is part of the 
ICue, it is otherwiſe. And there- 
foze if J pꝛomiſe in one place to do 
a thing in gnother, and Iſſue is upon 
the bleich, the Jury ought to come 
from the plate of the breach: Put 
if J pꝛomiſe in London, to bo a 
thing at Budeaux in France, and Iſſue 
upon the beach, pet this wall be 
tryed in London foz neteſſity, be. 


' cattſe otherwiſe it wonld want try⸗ 


all, and the Jury muſt inquire of the 
breach at Burdeaux. E ut if J pꝛo⸗ 
miſe in France, fo do a thing in 
France, ſo that both Contract any 
performance is beyond Dea, this 
wants tryall in our Law, lid.6.47. 
li. 7.23. 26. 27. ö 


The Jury may finde Eſtoppels, as 
the taking of a Leaſe cf a man's 
own Land, by Deed indented ; oz 
the peltzeryof a Deed befo2e the 
date, as in Debt by an Adminiſtra. 
toz upon a Bond dated 4 Aprilis, 

2 ; 24 Eliz, 
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1 Eliz. The Defendant pleaded, 
that the Inteſkate dyed befoze the 
date of the Obligation, and ifinc ni- 
tut ſon fair, upon which they were at 
Iſue, and adjudged that the Jury 
night finde that the Bond was de- 
livered the 3d of Ap:il,becauſe they 
xe (won ad veritatem dicendum ; 
though the parties are eſfopped to 
plead a Deed was delivered befoze 
the date ; but they may plead a de- 
livery after the date, becauſe it hall 
never be intended, that a Deed was 
delivered befo2e the date, but after 
it ma 


tinct be within the Came Record, in 
which Iſlue is joyned, then the Ju- 
rors cannot finde any thing contra- 
ty to this, which the parties have 
affirmed , and admitted of Reco2d, 
though it be not true: Foz the 
Court may give Tudgement upon 
matters confeſſed by the parties; 
and the Jucors are not to be charger 
with any ſuch thing, but onely with 


414.53. Co. Lit. 227. 
* 4 


The 


luch, in which the parties vary, li.. 


But if the Eſtoppel, oz admite EQoppel:, 


Wo 
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The Jury may finde Deeds, 81 
matter of Recozd , if they will, 
though not ſhewed in Evidence, 
Fiveh 400. They may inquire of 
things done bekoze the memozp of 
man. lib. 9. 34. | | 

The Jury may finde a Warranty, 
being given in Evidence, tough it 
be not pleaded : Nay the Jury may 
linde that. which cannot be pleaded, 
as in Treſpaſs , upon not guilty; 
The Jary may finde that the Deken. 
dant leaſed Lands foz life, upon 
Condition, and entred fo2 the Con. 
dition bzoken; Though this can» 
not be pleaded without Deed, yet 
the Jury may find? it. Lit. Se, 

66 | 


But this matter cemes mote 
pꝛo per ly under the title Evidence; 
wherekoze we will pzoceed to that. 
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CAP. XI. 


Evidence. 


Utdence, Evidentia; This woꝛd 
in legall under ſtanding (ſaith 
Coke 1. Inſt, 283.) doth not onely 
contain matters of Recozd, as Let- 
ters Pateuts, Fines, Recoveries, 
Inrollments, and the like, and wzi⸗ 


tings under Seal, as Charters and 


Deeds, and other zitings with- 
out Seal, as Court-Rolls, Ac- 


tounts, and the like, which are call- 


ed Eviderces Infirumenca, But in a 
larger ſenſe, it containeth alſo Te- 
ſtimonia, The Teſtimony of Mit- 
nefles, and other pꝛoks, to be p20- 
diced and given to a Jury ko; the 
finding ok any Tſſue.,joyned between 
the par ties; And it is called E vi- 
dence, becauſe thereby the point in 
Jſlue is to be made evident to the 
Jury: 


Evidence. 


2 


x38 


Preſuwption, 


Wo may be 
Wirneſſes. 
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ury: Probationes debent eſſe evi. 
zences (id eſt) perſpicuæ & facile in. 


relligicur, 

And this Evidence (with Bragon) 
we may ter me probatio duplex, viz, 
viva, as Mitneſſes, viva voce; and 
Mortna, as by De ds, Mzitings, and 
Inſtruments; and violenta pre- 
ſumptio, in many caſes, is plena pro- 
batio, and therefoze if all the Mit. 
nelles to a Ded be dead, then the 
Deed ſhall receive Credit, per col - 
lationem ſigillorum Scriptutæ, ct. but 
eſpecially, if there hath been a con- 
tinuall and quiet poſſeſſion ; which 
is a violent pꝛeſumption. 1 Inſt. 6, 
fo2 no man can keep his Mitneſſes 
alive. 

Wen that are ſo bzanded with 
Inkamp, that they cannot be Jurors, 
(foz which ſer bekoze, who map be 
Jurors) cannot be Witnelles ; The 
Mike cannot be a Witneſs fo2 , oz 
againſt her Husband , neither can 

the party to the uſurious Contract, 
be a Witneſs againſt the Uſurer, in 
an Jrfozmation upon the Statute 
of Uſury, But Rinſmen never ſo 
3 N near, 
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r, Tenants.Servants, Palters, 
(ounſello2s, and Atturneys, &cc. 
uy be Witneſſes, A Counſelloz, 
wy be a Witneſs to the Agree- 
pat, &c, but not to validity of an 
ſurance, no2 to the Counſel he 

March. Rep. 43- If a Wicneſs 
— ſerved with Pzoceſs, and ha- 
nag money ſnfficient to bear his 
cares, (oz leſſe, if he accept it) do 
wt appear to give his teſtimony, he 
yfeits 10 l. to the party dampni- 
fed, and muſt recompence his dam- 
mages. 5 Eliz. 9. It a Witneſs 
commit wilkul perjury, he loſeth 


pithout bail, ſtand in the Pillozp, 
and be diſabled to be a Witneſs; ſo 


ſhall the ſubozner, who pꝛocures the 
perjury. 5 Eliz. 9. 


cannot be pꝛoved by Witneſſes; but 


—— of them muſt, and are god 
Evidence; and ſo may any thing 
done in the County-Court, Court- 
Baron, oz Hundred-Court, ec. be 


pzoved by Witneſſes. 
| 2 


10 l. hall be impziſoned 6. months 


Reco2ds pzove themſelves, and , cord. 


{ 


Depoſitions, 


Aﬀecs, 


Leaſe, 


bf 


lf 
1 
te | 
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A Fine, oz common * s 
map be given in Evidence, thong 
it be not under the great Deal, "| 
Seal of the Court, and without | 
vouching the Roll of the Recovery, fürn 
and the part indented is the uſual en 
Evtoence that there is ſuch a Fine, gt 
though they which ſ:w the F int ut vi 
alſs god Evidence, Plow, 410, ft, 
Stiles 22. 1 

Depoſitions in the Eccleſtaſtital [Þ 
Court cannot be giren in Evidente, ut 
though parties be dead, March 120, |” 
A Defendants anſwer in an Engliſh | 
Court, is god Evidence againſt him, 
but not ageinſt others, Godbolt, 
325, Mhere the Evidence pores 
tte ecken and ſubifance of the Iſſue, 
it ts god, 

As upon plene adminiſtravit, if it 
be pꝛoved that the ©xccution hath 
= of the Teſtatoꝛs in his hands, 

may gire in Evidence, that he 
hath paid of his own money fo? the i 
Teftatoz , to the value of thoſe h 
gods. Co. Lit. 283. p 

So ik a Leaſe be pleaded, Leaſe 
upon Condition is god * 

1 He, 


8 
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x, 8. 20. becauſe the Genus com- 
ichends the Species, So of a 
though tſtment pleaded » a Feoffment 
cal, 1 in Condition, oz a Fine which is 
vithou þffofment of Recozd, is god T- 
rovery, |MAAce+ 44 E. 3. 39. A (pectall As 
uſuajj cement, is e:idence ko; an agree. 
Fin, 
ine, art 
410, 


coxery 


fx, upon JſTue non feoffavit modo 

forma, & Feoffment upon Con- 
aſticay tion is no Evidence, becauſe it 
dence, - kth not anſwer the Illue; and 
1120 ffereloever Evidence is Contrary 
oliſh "the Jſlue, and doth not maintain 
him, t,the Evidence is not god. 11 H, 
lbolt, 3. Feoffmen:s 41. 


ores 
fue, 


Upon an Aſſumpſit to the Pus⸗ 


f it [agreement , is god Evidence; 
jath ei 


(uſe made at the denomination of 
te Sheriffs Clerk, Evidence at 
ole s Bayliffs denomination, is gad, 
kraule favourably made is the ſub⸗ 
aſe lince, 38 H. 6.9. t 
J 


+ 0. - 
put ik a Feoffment be pleaded in Feeftmeny 


nd, an Aſſumpſit to the ite, and Aſſumpſit. 


Jn Challenge to the Array, be- Challenge.: 
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Ars, It the Iſſue be a Suft ara 
an Executo:, Admintfrato) , gy 


Deir, Aſſets in London; {0 $10bq- 4 
J 


Afﬀecs in any other place, is ſulua F 
ent. li. 6. 47. Dyer 2717. [ 

| Accompt pleaded befoze t yo 
Accomp. Actompt beksze one, is gag en x 
1 


dence. Heb, 5 5. becauſe the tem 
is the ſubKance, ed 
Upon the general Iſſue, the Du. 
fendant may give any thing in Eu 
WharEvidence dente, which proves the Plaintiff 
upon che ge- hath no cauſe of Action, 32 whit: 
necall Iffuc. doth intitle the Defendant to 
thing in queſtion. I 
But it he hath cauſe of fultificatin|y 
o2 ercuſe, it muff be pl?aved:whie | } 
foze upon non detinet, in detinue tit 
Defenvant may give in Evi dene 0 
. 
1 
L 
{ 
t 
| 


gikt from the Plaintiff ; koz thi 
pꝛoveth that he doth not det aint 
Derinue, Plaintiffs gods; but he cannot gin 
in Evidence, that the Gods wit 
vawned to him foz money, and tht 
it is not vaid, but he muſt plemit, 
ain . 
Upon Not guilty, in Battery, | | 
In Battery, fſaulc demeſne, is no Evidence; fo; | | 
thereby the Battery is — 
net 
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k a nFyither is Not guilty, good Evidence 
toy, won Son aſſault demeſne. 


0 $109 yon Not guilty, in Treſpaſs, In- Treſpaſs, 


$ (ffi ciency of the Plaintiffs mounds, 02 

I juſtifie foz a Rent-Charge, Com- 
ze t pon, oz the like, is no god Evi⸗ 
0) EN: 1 ce, Ib. \ 


ye +] Evidence any thing that pꝛoveth it 
in en. Mat, as by Tempeft.by Ligbt⸗ 
dale ung, by Enemtes, 8c. But he can- 
m t give in Evidence any juſtifiable 
Waft , as to repair the Houſe , oz 
| the like; noz a reparation of the 
. bekoze the Agton bought. 


vas made npon an uſurious Con» 
TX | trart, 92 that the Sheriffs name is 

| aikaken, Sc. in a Bail-Bond , oz 
that the Bond ts joynt, oz that it 
is voiv by Ststute. Tut it muſk 
be pleaded in abatement.Ib,Hob.72. 
But to pꝛove that the Seal was 
| off, and put on agatn; oz to 
Hove a Raſure of the Deed; this is 
Cod 


dem 80 upon the Plea, Nul wall fait, in 
# Action of Maſt, ye map give in "_ 


| Upon non eft factum, 'Tis no Non eſt 
| Evidence, to ſbew that the Bond „um. 


7 


Trever. 


Plene. 
Admiaiſtra vit. 


Parco fracte. 


, Warren, 


$40p. books, 


'of the Gods, is god Evidence, 
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god Evidence, li. 5.119. 11.27 
*twere done befoze the 2 
bzouxht; but ik the Seal — 
bzoke off, ec. by chance, after Iſlue 
jopned, the Jury map finde it ſpe⸗ 
cially, 

Upon Not guilty, fm Trover any 
Converſion, a Demand, and denpall 


Plo. 14. li. 10. 57. Cco, 1 patt. uk, 
pub. 49 5. Hob. 187. 

Upon plene adminiſtravit, the Er⸗ | 
ecuts2 cannot give a Fudgement in 
Evidence, Kelw. 59. n92 payment 
of Debts by Contract, in debt 
bzought upon an Dbligation, upon 
nil debet in Debt foz Rent, That ' 
the Leſſo2 entred into part of the 
Land, is no god Evidence, Goldf, 
$1. But, yon demiſit, is, 9 H. 3. 

Upon Not guilty , in an Action 
upon the Statute de parco fracto 
That the Plaintiff hath no Park; 
is g Evidence. 19 H. 8 9. 

S3 upon Noc 8vilcy, in &reſyas, 
in the Plaintiffs Marren, Evi 
denc? that he hat h ns e Arrren, is 
god. 10 H. 5. 17. Kitchin 119. 

A Shop-bok no esideuce after a 
ptar. 7 Jac, cap, 12, In 


7 5 


Eo — * 
— "I * 
2 8 


„ It Au debt bez Arrerages uf ay ac- 
tion [Apt pon. Nil debgt mede & for- 
was n Noaccompt-is gad Gyidence. 
Aal 6. 6. Dyon Nor guiley in tret- 
fye, I Loaſe f02/years, 42-H,8.2, 02 


and Ad of another, 4 E. 4:5; Is gd - 
nee; but upon this: he cannot 
his entry upon the place b 
(franccers Licence, o: Command, 
kgenerall Jſue 8 1. becguſe this 
px Jufification by wap of excuſe : 
hither is 4 Leaſe at Mill, gad 
thidence in this caſdmmee. 


Ex ⸗ 


L hat pre rangers, 9 H. 6. 11. 

ut that they were a ſtr angers, and 
that he as Servant to the ranger, 
Ir bis commandment, tok them 
kom the Plaintiff, is not god , br. 
quexall JCue 8 1. becauſe the treſ⸗ 
uls is conkeſſed. But that the 
kunger gave them to the Defen- 
unt is 809. 9 Kl. 6. 1 f. 


peares 


t locus in quo, &c. e Free- Treſpaſs; 


o zepon fot guilty, in treſpaſs Nor guilcy id 
V gods, tis god evidence that the Treſpaſs, - 


Ak | the Defendant plead pap⸗ Payment by 
ent to . Bond 4 Bill, and it ap- preſumption. 
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Treſpaſs anv - 
ther day; 


Deed, 


upon evidence, it falleth out that | 


Died by a Copy, becauſe the Ded 
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peares the debt is very old, and it 
yath not ten demanded , noz any 
uſe paid fo2 it many pears, com: 
mon pzefumption is god evidence, 
that the money is paid, ans the Ju- 
ries ule to finde fo2 the Defendants, 
in ſuch caſes; 

If the treſpaſs were in tenth 
done the 4ch of May, and the Plain- 
tiff alledgeth the ſame to be done 
the ch of May, 02 the firft of May, 
when no treſpas was done; pet if 


the treſpaſs was done befo2e the 
Action bzought, it ſukficeth, 1 Ink, 
283. | 

'Tis dangercis to permit Ev: 
dence to a Jury by Witneſſes, that 
there was ſuch a Oe», which they] 
have ſen oz read, o2 prove the 


map be upon Condition, limitati- 
on, oz power of Revocation; and | 
if this ſhould be permitted, the 
whole Reaſon of the Common 
Law, in ſewing Deeds to tht 
Court, would be ſubver ted; fo? tht 
Deed might be imperkeg, and — 

whi 


nitati⸗ 
; and 
d, the 
mmon 
to tht 
fo2 the 
d void, 
which 


teibe; pet in tales of extremity, as 
- where the Ded was burned, oz loſt 


the Judges map at their viſcretion, 
allow them to be pꝛoved by Mit- 


whereas the Teſtatoz was indebted 
to the Plaintiff, the Executoz p20- 
-miſed to yay the debt, in conſidera- 
tion the Plaintif would fozbear to 


. aſſets cempore ptomiſſionis, fo2 then 
| li, 9. 94. William Banes Caſe. 


pleaded, and if it be dented, the evi- { 


| | 
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which the {Uitneſſes could not per» 


\ ſome other notoztous accident, 


neſles. li. 10. 92. 


Jn Caſe againſt an Exerutoz; Executor 


ſue him: the Executox may give in 
evidence upon Non aſſumpſit, that 
there was no debt, oz that he had no 


there would be no Conſideration, 
Evidence ſhall never be pleaded, Evidence. { 
but the matter of fan ſhall be 1 


dence ſhall be given to the Jurp, not 
tothe Court, lib. 9. 9. 


Evidence, that the Mite of every 
Copp⸗zol der, ſhall have the Land 
L 2 durante 
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durante viduitate, will not maintain 
- the Illue, that the Cuſtom of a 


Eſtate for life, 


What may be 
given in E vi- 
dence. 


Mannoz is, that ſe hall have the 
Land during her like, after her Hul⸗ 
bands death, becauſe, though du- 
tante viduicate , impoꝛzts an Eſtate 
fot life, pct an Eſtate durante vita, 
is moze large & beneficiall, 11,4.30, 

Things done bekoze the memo2y 
of man, in another County , oz in 
another King dom, may be given in 
Evidence to a Jury, as Aſſets in 


another County, &c. More 47, B& 


Payment. 


Coyin, 


Doomeſd y- 


hock. 


Ii. 4. 23.9.2728. & 34. Ii. 6. 46, 47. 

Upon Iſlue, payment at the day; 
payment bekoze oz after the day, is 
no Evidence. More 47, but upon 
Nil deber, it is god Evidence, be- 
cauſe it pꝛoves the Jilue, 

Upon J{ſue. Allets oz no Aſſets, 
oz ſeiſed, oz not ſeiſed, if one give a 
Feoffment, &c. in Evidence, Co⸗ 
vin may be given in Evidence, by 
the other, but not if the J\ſue be in- 
feoffed, or not infeoffed, fot it isa 
Feoffment ciel quel, though made 
by Covin. li. 5. 60. Hob. 7 2. 

The Bonk of Doomeſday bꝛought 

in 


=> A 


4 3 -£$ 
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in Court, is god Evidence to pꝛove 
the Land, to be ancient Oemeſnez 
Hob. 188, | 
In Attaint, the Plaintiff ſhall a,,,;,, 
not give moze evidence, noz era- ; 
mine moze Mitneſles, than was be- 
foze, but the Defendant may, Dyer 
213, | 

Copies of the Court⸗Kolls, are 
the onely evidence koz Copy-hol- 
ders, fo2 (as Littleton, Sect. 7 5. tells 
you) @They are called Tenants 
by Copy of Court-Roll, becauſe 
they haue no other Evidence, con- | 
terning their Tenements, but only | 
the Copies of Court-Rolls, But 
Coke explains the Text, and ſayes, 
This ts to be underſfod of Evi- 
dences of Alienation; koz > Releaſe | 
of a right by Ded. A Copy-holder | 
(that cometh in by way of admit- | 
tance) may have, and that is ſufft- | 
tient to extinguiſh the right of the | 
Copy-holder which he that maket% 
the Releaſe had. 
In Actions upon the Cale, treſ- | 
paſs, battery , oz falſe im ziſon⸗ | 
ment againſt any Juſtice of Peace, 
Paioz, oz Bayliff of City, oz 
Town 
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Court-Rolls 
for Copy- 
holdcis. 


5 
7 


1 50 


Special Evie 
dence upon the 


'Poztreve, Conſtable , Tythi 
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Town Co2pozate, Headbozough, 


7 


generall Iſſue, Man, Colleco) of Subſidy oz Fi 


by whom. 


Statutes. 


Nardons. 


tern, in any of his Pajeſties Courts 
at Weſtminſt. o elſewhere, concer- 
ning any thing done by any ek them, 
by reaſon of any of their Dffices a- 
kozeſaid, and all other in their apd 
oz aſſiſtance,o2 by their Command- 
ment, &c. They may plead the ge- 
nerall Iſſue, an" give the ſpcciall 
matter of their cxcuſe, e julfifica- 
tion in Evidence, 7 Jac. cap 5. 
Generall Accs ot Parliament, 
may be given in Evidence, and ned 


not be pleaded; and ſo map general 


Pardons given by Parliament, if 
t ey be without Exceptions; But 
commonly advantage cf tie Ac is 
gi ven by he Act it ſelf to the offen- 
der. withaut yleading it. as by the 
late (moſt truly ſo called) generall 
act ok Indempnitp, every perſon 
thereby pardoned, mip pl ad the 
general Jf.ue. and give the Actin 
evidence, fo) his diſcharge which 
are generall, and w:ich particular 
Statutes, ſe 1ib,4. 76. 

UpoY 


. ma aw tha 


EW? a a rw 
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Upon not guilty in Trover, the 
Defenvant may give in Evidence, 
that the gods were pawned to him 
l 10 l. That he diffrained them 
lo Rent, 82 damage feaſant, That 
Sheriff, he levied them upon 
Execution, oꝛ that he tok them, as 
Cythes ſevered, Cro. 1 part. 157. 
3 parc, 435, Hob. 187. | 


Trover. 


I there be two Batteries bes jc nere be tac 
tween Plaintiff and Defendant, at Treſpaſes, and 
divers times, the Plaintiff is bound ine Defendant 
to pꝛove the battery made the ſame pleads a Juſti- 
bay in the Declaration and ſhall cation; if che 
xot be admitted to give another plies de injuria 
day in evidence „ as the caſe may be, ſua propria, &c. 
as in Battery, the Defendant he cannot give 
pleaded, ſon aſſault Demeſne, and the in Evidence « 
Plaintiff replped, de injuria ſus pro- Treſpaſe at an- 

. 4 . f other time; 
pig abſque tali ſug and in evidence, gut he chould 
the Defendant maintained, that the hare replycd, 
that at another 
time, in the ſame day of his Count, the Defendant did the 
other Treſpaſe, Mc. to which the Deſendant may plead ano- 
ther Juſtification , bur the Plaintiſt cannot then plead a 
Treſpaſs at another time, but muſt conclude Sans tiel 
tuſe ; &c. 


1 4 Plaintiff 


|. 
is 
105 
4 
| 
» 
i 
1 
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Plaintiff beat him the day menti⸗ 
oned in the Declaration, and in the 
ſame plate, which the Plaintiff per. 
teiving, he gave in evidence, that 
the battery was made another day, 
and place, to which the Defendant 
demurred.upon the difference afoze- 
laid. Brownlow. 1 part. 232. 19 H. 
6. 47. But upon not guiltp, it is 
other wiſe, though there be never ſo 
many batteries between the par- 


ties. Liuleton, Sect. 485. 


A non Deci- 
mando. 


Prohibition fo2 ſuing fo2 Tythes 
fn Bocking Pa k in Eſſex, and ſurmi- 
fed, that the Lands were parcel of 
the poſſeſſions of the Pryory of 
Chrifts Church in Canterbury , any 
that the laid Pryor & his Predeceſſors 
had held it difcharged of Tythes 
tempore diſſolutionis, and pleaded 
the Statute of 31 H. 8. The De- 
kendant pleads, that the Pcyor and 
his Predeceſſors, did not hold them 
diſcharged, and upon Jilue joyned 
thereon, the Evidence was; that the 
Pryor, oz his Predeceſſors, time out 
of minde, &c. never paid ay” 

ut 


KSS FF SFS A 
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nti⸗ 
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per: 
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day, 
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mt no cauſe was ſhewu, either by In nil deber, 
1 polleſſion, reall Compoſi- 897 tbe 5'2- 
u, oz other canſe to ſhew it diſ- , a: E 
qarged ; Coke laid it was no Evi⸗ c:nncr give 2 
ente; for it is a p2eſcription in don decimando 
wn decimando, Curia contra; Fo a nee, fo 
ſyirituall man map pꝛelcribe in non 1 We K'rgs 


and any other 


kcimando , and by the Statute ef final per- 
(1 Hs. he Gall hold it dilcharged, ſons, li. 2. B. of 
the Pꝛyoz held it; and if he held viacheſters 
t diſcharged , non refert, by what Calc. 
means; fo2 it all be intended by 
lawful means, & the Jury after- 
wards found foz the Plaintiff, 
(ro, 3. part. 206. 
Upon non aſſumpſit, in a general ,, ,.;;.,,,. 
hebitatus aflumpfit, the Defendant nge. 
my give in evidence, payment at 
ay time, befoꝛe the Action bꝛought. 
kat upon a ſpeciall pꝛomiſe to pay 
mony., &c. it is otherwiſe, Cauſa 
per; fo2 in the firſt Caſe, if there 
ie no debt, the Law will infer no 
umiſe. | 
a Church⸗Bok, oz any thing 
tlie is given in evidence, which 
ought not to be allowed, the 


Court above cannot quaſh the Ger - 


dict, 


” I © Tryalls per Pais. 
dict, except it be certified and re. 
Poſtea 26. Aſ- turned with the Polkea. Brownlow. 
ale. Pl. 4. x part, 207, But the Court may 
o2ver a new Trpall, upon cauſe 
ſhewed, as fo; exceſſive dama- 
ges, tc. 


CAP, XII. 


The Jurics Oath ; why called 
Recognitors in an Aſſiſe, and 
Jurors in a Jury:of the Tryal | 
per medietatem linguæ; When 
to be prayed, and when gran- 
table. Ot a tryal betwixt wo |} 
Aliens, by all Eugliſp. Of the 
Venire facias, per medielatem 
linguæ, and of Challenges to | 
ſuch juries. 


= 2: KSS CTY 


De Jury having heard their 
and Proof, arc Evidence, let them now conſl- 
rakenfo-;the der of their Verdict; But firſt they 
word Jury. muſt remember their Daty, which 
Lale 8 E. 3. in effect is, to finde eccezding to 
ys : their | 


Aſſiſe, Enqueſt, 


nd re- 
alow. 
"map 
cauſe 
ama- 


— — 


led 
and 
ol 
hen 
ran- 
WO 


tew: 
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vir Evidence; and therekoꝛe they 
jd have had it befoze the Evi⸗ 
mee , but that the foꝛm and o2 der 
{the Venire facias, (which J have 
wo my ſelf to fol'ow,) Leads me 
it after their Evidence, in theſe 
ds; Ad faciend, quandam Juta- 
un; J have al-cady ſhewed the 


Iifat is the legall acceptation of it; 
nlp obſerve with our great Maſfer 


kmetimes taken koz a Jury, ſo as 
tt Learned Commentato2 doth 
wil paraphzaſe, That the wozd 
le, is Nomen Æquivocum 


iſe, ano ſometime an Oꝛdinance. 
Statue; But Jutata, is Nomen 


{£quivecum Æquivocatum, becauſe 


tw alwayes underſtand that word 
(ifco2ding to the afozeſat3 defini⸗ 
ton) to be a Ju yok twelve men, ſo 
aalled, by reafon of the Dath they 
fake , Truly to try the Suit of Niſi 
Mus, between party and party, ac- 


An?) 


coding to their Bvidence. 
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nivation of this word Juraca, and S*< Chap. r. 


luleton, That the word Aſſixe, is 1 Iſl. 154. 


| A&qui- Aſſiſa for 
the dein, becauſe ſometime it ſignifi- /t. 
Ith. a Jury . ſometime the zit of © 


The Furies 


Oarh. 


156 
Why called 


Recognicors 
in an Aſſiſe, 
and Jurors in 
a Jury. 


12 Koights, 


Jury per me- 
Aietatem 
Iingux. 


> Trya Ils per Pais. | 
And as in an Aſſiſe, the Jurors arght 
called Recognitors, kr om these 
woꝛds in the Mzit of Aſſiſe, facere it 
Recognitionem,; ſo upon a Ni 
prius, they are called Juracores, from In 
theſe woꝛds in the Venice facias, Ad In 
faciend. quandam Juratam. _ 
In ancient time, the Juty, as well 
in Common Pleas, as in Pleas of 
the Crown, were 17. Knights, as 
appeares by Glanvill, lib. 2. cap.14, 
an? Bracton, fol.116. 

The next woꝛds of. the Venice 
facias, are Inter partes predictas. Jn 
the fourth Chapter, J have inſtan- 
ced, That in ſome Caſes, a Jury 
Gall be awarded betwixt the party, 
and a ffranger fo the Whit, and 
Tilne ; J will now ſhew what the 
Jury ſhall be, when one ok the par- 
ties is an Alien, the other a Dent- 
zen; and when both parties to the 
Iſſue are Alien. 

This Tryal is calle) in Latine, 
Triatto bilinguis, 02 pet medietatem 
linguz, And this Tryall by the 
Common Law was wont to be ob- 
tatned of the King, by his Gm 

made 


. e 


2. F>FFAALSR = 
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| 


Ttyalls per Pais. 
de to any Company of Frans 


rors argſhtrs.' as to the Company of Lum- 


the 


oi Almaignes, 61 to ang other 


» faceteſſompary , that when any of © hem 
a Nik aus impleaden, the moyety of the 
s, from uaueſt chould be of their owa 
as, Ad Jimgue, Stan. Plea, Cor. lib. 3. cap. y. 


s well 


r medietatem linguæ, was beſoze 


as of te Congueſt,.s appeares by Lamb. 
S, 8s fell. 3. Viti duoceni Jute conſulti, 
ap. 14. Iuqglie (ex, Walliz totidem, Anglis & 


enire 
Jn 
(tan- 
Jury 
Irty, 
and 
| the 
par- 
ent- 
the 


Wallis Jus dicanto. And ok ancient 
time, it was called Duodecim virale 
hdicium, 1 Init. 155, 

But afterwards, this Law be⸗ 
ume univerſall ; firſt by the Sta- 
tite of 27 Ed.3.cap.8, It was En- 
led, that in Pleas befoze the Maioz 
the Staple, ik both parties were 
ſrangers, the Trpal ould be by 


trangers. But if one party was a 


franger , and the other a Denizen, 
then the T-rpal ſhould be per medi- 
entem linguæ. But this Statute 
extended but to a narrow Compaſs, 
to wit, onely where both parties 
were Merchants oz Miniſters — 
the 


And this Trypal in ſome Caſeg, 


Tryalls per Pais, 
the Dtaple,and in Pleas befoze thi, 
Paioz of the Staple. But after # 
wards, in the 28th Pear of the lan 
Kings Reign, cap. 13, It wh. 

ſ 


Enaced , 

That in all manner of Exgueſ D, 
and proofs; which be to be talenaſ x 
wade amon;ft Aliens, and Duin 
zensy be they Merchants, or other 
as well before the Mar of tha. 
Staple, as before any other JuſiY, 
ces, or AMiniſters, although il 
King &e party. The one half A 
the Enqueſt, or proof, ſhall be he 
ni ens, and the other half Alien 
if ſo many Aliens and forratgneri 
be in the Town, or place, whe 
ſuch Enqueſt or proof 15 to beta 
ken, that be not parties, nor vil 
the parties in Contracts, Pleas, u. 
other quarrels, whereof ſuch En- 
Jueſts or proofs ought to be tales: 
And if there be pot ſo many Alien, 
then ſball there le put in ſuc ; 


| que} 


is, Tryalls pet Pais. 
cfoje thigetts or proofs, as many Aliens, 
ut altere hall be found in the ſame Towns 
the lan viaceg, which le not therero par- 
It wil / | P 
ys, nor with the parties, as afore- 
ſud ts ſaid , and the Remnant of 
Epque zen, which be good en, and 
taken ft ſuſp1t10us to the one party, nor 
1 Den, u the other. 
other 
of t 
r Jufi 
ugh t 
half i 
be he 
Alien 
Aigner 
oh 


So that this is the Statute „n. 
which makes the Law univerſall, © | 
tmcerning the medieratem linguz 3 * 
In though the Ring be party, yet | 
the Alien may have this Trpall. 
aud it matters not, whether the 1 
Moyety of Aliens, be of the ſame | 
Country as the Alien, party to the 1 
Laion, is: foz he may be a Portugal, | 
„ 4 ® they Spaniards, & c. becauſe the | 
I Stat. ſpeaks generally of Aliens. i 
u de Dyer 144. 
And the fozm ok the Venire facise, ,, ._ ace 
% Enn this Caſe is De vicenet. &c. hs te 
talen: Quorum una medietas fit de Indige- linguæ 
Alien] nis, & alteta medietas fit de alienige- 
ich En4 tis natis, &c. And the Sheriff 
que] dnght to return 12. Aliens, and — bs 
1. De. 


Tryalls per Pais: 
Denizens, one by the other, with 
addition wichst them are Aliens, 
and ſo they are to be Cwo2n, But if 
this Ozder be not obſerved, it 6 
holpen as a mil-return, by the Sta. 
tutes of 18 Eliz, Cro. 3. patt 818.841, 
So that Brooks ſayes, it is not pꝛo- 
per ts call it a Tryall per medieta- } 
tem linguæ, becauſe any Aliens of Jr 
any tongue map ſerv?, But under t 
his favour, J think tt p2oper 
enough. 

Foz veople are diſtinguiſhed by 
their Lmguage, and Meets 
Linguæ, is as much as to ſap, hall 


Engliſn, and half of another tongue 


oꝛ Country wyatſoever , thouxyit - I 
be not materiall of what ſufficiency In 
the Jucors are, yet the koꝛm of the 
Venire f:cias, ſhall not be altered, 
but the Clauſe of Quo um quilibet 
habeat, 41, &c. ſhall be in, Cre, 3. 
part. 481, 

Bu: ſuppoſe that both parties be 
Aliens, of whom ſhall the Jaqueff 
be then ⸗ It is reſolved, that the 
Inqucſt Gall be all Engliſh; fo; 
though the Engliſh may be cane 

e 


Tryalls per Pais. Kier 

(to favour themſelves moꝛe t han 

kangers , yet when doth parties 

te Aliens, it will be p2eſumed, 

they favour both altke, and ſo indif- 

16 21 H. 6.4. All Englick) 

'Mhere an Alien is party, pet if 

Tr pall be by all Engliſh, it is 
wterraneous „ becaule it is at his 

itt, if he will flip his time, and 

make uſe of the advantage 

ch the Law giveth him when he 

huld. Dyer 28. 

The Alien ought. to pꝛay a Venice When thet As 

lag, per medieratem linguz, at the lien thould 

t of the awarding the Venice fa- Pray 2 Fenire 


gue Ji; But if he doth it at any timef aten per ned: 


ine a generall Venice facias be re- 

ard and filed, the Court may 

t him a Venice facias, — ＋ 

her 144. 21 Hl. 7. 32. £ it 

. JF neſtioned, . 

{Put if he hath a generall Venire Teles. 

s, he cannot p2ay a Decem tales, 

ber medietatem linguæ, upon 

; becauſe the Tales ought to 

ke the Venice facias. 3 E. 4.11, 

\ And co if tre Venite fecias be. 

 wedierarem linguæ, the Tales 
ÞP outht 


Tryalls per Pais. 


ought to be per medietatem lingue, g 

as ik 6, Denizens, and 5. Allens 

appear of the principal Jury, the fy 

Plaintiff may have a Tales, per me- J 

dietatem linguæ, li. 10,104, But if 

in this caſe the Tales be generall, de Jy 

citcumſtantibus, it hath ben held f 
god enough; fo2 there being ng 

exception taken by tie Defendant, | + 

upon the awarding thereof, it ſhall J. 

be intended well awarded, Cro, z. Jy 

part. 818.841. lt 

Tf. tie Plaintiff oz Defendant 

be Exccutoz oz Adminiſtratoz, &, þ, 

though he be an Alien. pet the Tryal þ 

ſhall be by Engliſh, becauſe he ſueth 

1 in aut droit; but ik it be averred that 

tryall of an A- the Teſt ton, o; inteſtate, was m 
liens cauſe Alien, then it wall be per medietat. 


ſhall heby lirguæ. Cro. 3. part 275. HE. 2:5 
Engliſh, Micb. 40. # 41 Eliz, The Queens % 


ehm, Atto2ney ex ibited an Inkozmation 
— — 3 e gainſt Barre, and divers other Pat» by 
Aliens. chants, ſome whereof were Engliſty n 
and ſome Aliens: After Iſſue, the jj, 
Aliens pꝛaped a Cr pal per mediew, fp 
livguz, But all the Juſtices of ith 
England reſolved, that the _ * 
on 


Tryalls per pais. 
8 foald be by all Engliſh, and liken- 


it ts the caſe of pyivileoxe, 
, the per one of the Deken daats de- 


r we- nds pꝛiviledge, and the Court, 
ut if ibis Compan'oa cannot hold 
ill, de Thea, there he ſhall be 94Ted of his 
held Jnjviledge, fic hic. More 557. 

g n 

dant, By the Fiatite of$ f 6. cap. 2 
hall Jy, Juſufficiency, o2 want of Fx 
io. 3. ud, is no cauſe of Challenge ts 


„who are impannele> with 


ndant ge Aliens, (notwithſtanding Stam⸗ 
bc. ads Opinion. Pl. Coron, 160) fo2 

Tryal in Statute laith, that the Stat, 
Lan IH. 5.3, ſhall extend onely to En- 


wits betwirt Denizen and De⸗ 


en. 


may a Venire facias, per medieta- 
Ulinguz ; he cannot challenge the 

ay fo2 t. this cauſe at the Tryall, 
12 Jury be all Denizens (not- 
ul ſtanding Stamfords Dpinion to 
—__ and the Boks cited 


MD 2 by 


20 


„Challenge: 


ff tze Defendant do not inkozm when the A: 
Court tbat he is an Alien, upon lien ſhould 


na erding of the Venire facias, ano pra 2 Leite 
a facias per ne- 


etatem 


Tryalls per Pais, 

by bim, fol. 159, pl. Cor.) Foz the | 
ten at his peril Gould pꝛap a Ve- [# 
nire facias, per medietatem lingue, 
Dyer 3 57. 


r el. 4 ä 


CAP. XIII. 


The Learning of Generall Ver- 
dicts, Spcciall Verdicts, Pri- 
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vy Verdicts, and Verdicts in | 
open Court; and where the ft 
Inqueſt ſhall be taken by de- 


fault. 


Erdic 62 Verdict; In Latine; I" 


Vero dium, quafi dium veri- . 
tatis , Ag. Judicium 5 eſt quai Juris þ; 
dictum: Is the Anſwer and Reſ& Þ* 
lytion of thoſe 12. men; concerning 
the matter ok fac referred to then 
. upon the Iſſue of the 

ar 


+ Aud this is the foundat- [7 


on, upon which the Judgement > 


the Court is built, foz extado w 


otitut: 


Tryalls per Pais. 165 
pur; the Law ariſeth from the | 
at; Wherefoze it is no wonder, 
hat the Law hath ever buen ſo cu⸗ 
ious, and cautelsus, as ust to be- 

ure the matter of fac, untill it is 
non by 12. ſufficient men, of the 
eighbour hood where the fact was 
me, whom the Law ſuppoſeth to 
we molt cogcniſance of the truth, 

| 1 1 _— 2 — — 

„ Ibozn (foz the wozds ate, ſurato- 6 
ypredi&,dicunt ſuper ſacrum ſuum a _— of 
| yo the Verdict, whereof we nam 
at; And ſuch credit doth the 
lum give to Uer dias, that ns prof 
vill be admitted to impeach the ve- 
ity thereof , ſo long as the Uerdic 

ne fands not reverſed by Attziut; and 
qerefoze upon an Attaint, no Fuper- 
is es is grantable by Law, Plo. 


; $9. 496. 
ning. And it is wozth gur obſervation, 
at the Law ſeems ts take moe 
fee of the fact, then of her ſelf; fox 
e Pajo2 part of the Judges give 
x Indgement of the Law, though 
ether Judges villent, But 
fry one of the 12. Aurozs walk a- 
P 2 grit 


Generall or 
ſpeciall, 


Generall 
| Verdict. 
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gre together of tie fac , befoze 
there can be a Aer dic, which muſt 
be delivered by the firſt man of the 
Jury. 29 Aſſize. pl. 27. 

And this Ve dict is of two kinds, 
viz, one gener all, and the other ſye- 
ciall, o at large. 

The generall Verdict, is poli- 
tively, eitber in the Affirmative, oz 
Negative, as in Treſpaſs , upon 
Not guilty pleaded; The Jury fi- 
ned Guilty, oz Not guilty; And ſo 
in an Alſize ok Nevel difſeihn, 
bꝛought by A. againſt B. The Plain- 
tiff makes his plaint, Quod B. diſ- 


ſeiſivit eum de 20 actis terrx, cum 


pertinentus , The Tenant pleads, 
Quod ipſe nullam injuriam ſeu diſſeiſi- 
vam prefato A. inde fecit, &c. The 
Recognttozs of the Aſſize do finde, 
Quod predict. B. in juſte & fine judi- 
cio difleifivit predict. A, de predict. 
20 acris tettæ cum pertinentiis, &c. 
This is a generall Verdict. 1 Inft, 


228. 


A Special Verdict, o Verdict at 
large, is ſo called, becauſe it find- 
eth the ſpecial matter at large, and 

| teareth 


befoze 
h muſt 
A the 


kinds, 
r ſpe- 


poſt: 
ve, 02 
upon 
ry fi- 
nd ſo 
Teifin, 
Main- 
3, diſ- 
ö cum 
eads, 
ſſeiſi- 
The 
inde, 
Judie 
dict. 
, Kc, 
Inft, 


N at 
ind⸗ 
and 
reth 
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leaveth the Judgement of the Law 
thereupon, to the Court, ok which * laſti. 226. 
kinde of Verdict it is ſaid, Omnig 

Concluſio boni > & veti judicii ſequi- 

tur, ex bonis & veris premiſſis, & | 
lictis Juratorum. And ag a Special | 
ler dia may be found in Common- | 
Pleas, ſu may it alſs be found, in 

Pleas of the Crown, oz Criminal 

Cauſez that concern life oz mem: 


And it is to be obſerved, that the 

Court cannot refuſe a Special The Cour: 
gerdict , if it be pertinent to the 1. er refuſe 
matter in Iflue. 1 Inf. 228, 

It hath been queſtioned, whether A ſpecial ver- 
the Jury could finde a Special Ver- & may be 
di&, upon a ſpecial point in Iſlue, 8 * 
1} no, as they might upon the gene. 0 45 = be 
all Iſſue, But this queſtion hath hee, G. 
ben kully reſolved in many of our 
Boks, first in Plo. Com, 92. It is 
reſolved , That the Jury may give 
aſpectal Ger dig, and finde the mat- 
ter at large, en cheſcun iſſue en le 
monde, ſo that the matte: found at 
large , tend only to the Jſſu? jjyn- | 
ed, and contain the certainty and li. 
D 4 verity |. 


„ co >. 


pos 


A Free-hold 
Upon Condiei- 
on, ' withour - 
Deed, may be 
found by Ver- 
dict, though it 
eannot be 
pleaded, 


Tryalls por Pais. 
verity thereof. lib. 9, I2, 
And in 2 Inſt. 425, upon Col- 
Lection of many Authozs, it is ſat, 


Chat it hath bern reſolved, that in 


all Actions, reall, perſonall, any 
mixt, and upon all Jſ\ſues joyned, 
generall oz ſpeciall, the Jury might 
finde the ſpecial matter of fac, per- 
tinent, and tending onely to the Jf- 
ſue jones, aud thereupon pꝛap the 
diſcretion of the Court foz the 
Law. And this the Jurozs might 
do at Common Lam, not onely in 
Caſes between party and party, but 
alſo in Pleas of the Crown, at the 
Kings Suit, which is a pzof of the 
Common Law. And the Statute of 
Weſtm. the 2d cap. 3o. is but an al- 
firmitive of the Common Law. 
And as this ſpecial Ger dia is 
the ſafeff fo2 the Jury, 1 Inſt. 228. ſa 
in many Cpgſes it is mgſt avvanta: 
gious to the party, and helps him 
where his own pleading cannot. As 
fo2 example, ſaith Littleton, Sect.; 66. 
367, 368. Albeit a man cannot in any 
Action , plead a Condition, which 


- foncheth and concernes a Freehold, 


without 


Tryalls per Pais. 


vithout chewing wziting of this; 
jet a man may be ayded, upon ſuch 
Condition, by the Uerdigt of 12. 
men, taken at large, in an Aſſae of 
Novel diſſeiſm, oz in any other 
dion, where the Fulkices will take 
the Uer dict of 12. Jurozs at large: 
ds put the caſe, a man feized of ter- 
tain Land in Fir; letteth the ſame 
Land to another, fo? terme of life, 

without Ded, upon Condition to 
tender to the Leſſo2,a certainRent, 
nd foꝛ default of payment, a Re- 
mtry, &c. Ey fo:ce whereof the 
Leſſee is ſeiſed as of Fre hold: and 
iter, the Rent is behinde, by which 
the Leſſo2 entreth into the Land, 
and after the Leſſe& arraign an Af- 
ſze of Novel cifſeifin, of the Land 


arainft tle Leſſoz, who pleads that 


he did no w2ong. no2 Diſſeiſin. And 
upon this, an Aſſize is taken, In 
this caſe, the Recognitozs of the 


Aſſize may ſay. and render to the 


Juftices. their Uerdic at large up⸗ 


n the whole matter; as to ſay, th:t - 


the Defendant was ſeized of the 
Land , in lis Demeſne as of Fe, 
and 


E. 
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and ſo ſeized, let the Came Land to 
the Plaintiff, fo2 terme of his life, 
rend2ing to the Leſloꝛ ſuch ayearly 
Rent payable at ſuch a Feaſt, &c, 
Upon luch Condition, that if the 
Rent- were behinde at any ſuch 
Feaſt, at which it ought to be paid, 
then it chould be lawfull fo, tte 
Leſſoz to enter, &c. By koꝛce of 
which Leaſe, the Plaintiff was 
ſeized in his Demeſne, as of Fra- 
hold, and that after war da, the Rent 
was behinde, at ſuch a Feaſt, &c, 
By which the Leſſo2 centred into 
the Land, upon the poſſeſfton cf the 
Leſſ&e, And pꝛay tie diſcrction of 
the Juſtices, if this be a Oifſciſin 
done to the Plain{iff, oꝛ not, Then, 
fo2 that it appeareth to the Jufti 


ces, that this was no Difeiſin to 


the Plaintiff, inſomuch, as the Cn- 
try of the Leſloꝛ was congeable on 
him, The Juflices en&ht to give 
Judgement, that the Plaintiff ſhall 
not take any thing by his TU1it of 
Aſũ ze, and ſo in ſuch caſe, the Leſ- 
Co2 ſhall be apded, and pet no Ti- 
ting was ever made of the Condi- 
tion: 
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tion: Foz as well as the Jurozs 
nay have Conuſance of the Leaſe, 
they alſo as well may have Conu⸗ 
ſance of the Condition, which was 
weclared and rehearſed upon the 
Leaſe, 

In the ſame mannoz it is ot a 
feoffment in Fe, oꝛ a nuift in tail, 
won Condition, although no Mi- 
ing were ever made of it. And as 
t is ſaid of a Uerdict at large, in an 
iſſize, & c. In the ſame manner it 
is of a Wit of Entry, founded 
won a Diſleiſin., and in all other 
Ittions, where the Juſtices will 


take the Uerdict at large, there 


where ſuch. Gerdi at large is 
made, the manner of the whole En- 
try is put in Jlue, 


Alſo in ſuch caſe, where the En⸗ ,, 


nerall 


ſuꝛſt may give their Uerdic at yc..aia. 


large, if they will take upon them 
the knowledge of the Law upon the 
matter, they may give their Uer dict 
generally, as is put in their charge, 
as in the caſe afo2eſaid , they may 
well ſay, that the Leſſo2 did not 
difſeize the Leſſee, if they will, 1 


173 = 


Eftoppels. 


Walmeſley, that this was his Dees 
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The Jury may likewiſe finde 
Eſtoppel, which cannot be pleadey, 


as in the 2d Report, fol. 4. it well 


appeares, where one GoJdard, Ad- 
miniſtrator of James Newron.bzought 


an Action of debt againſt John Den- 


ton, upon an Obligation made to 
the Inteſtate, bearing date the qrh 
day of April, Anne 24 Eliz. The 
Defendant pleaded, that the Inte: 


ſtate dyed befoze the Date of the 


Obligation, and ſo concluded, that 
the ſaid Eſcript, was not his Ded, 
upon which they were at Illug. 
And the Tury kound that the 
Dekendant delivered it as his Dep 
30 July, Anno 23 Eliz, and found 
the Tenoz of the Oeed in hec verbs, 
Noverincunive:fi, &c. Dat. 4. Apti- 
lis, Anno 24 El'z, And that the De- 
kendant was alive; o July, Anno 23. 
Eliz. And that he dyed befo2e the 
laid date of the Obligation , and 
p2ayed conſideration of the Court, 
if this was the Defendants Deed, 


And it was adjunged dy Anderſon, 


Chief Jutice Windham, Periam, and 


a SS HR. eee 
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— the Reaſon ol the Judgement 

„That althongh the Obligee, 
i pleading, cannot alledge t'e de- | 
livery befo2e the date, as it is ad- Note, chat 4 
kidgedin 12 H. 6.1. which teſe was ww * be 
ffirmed to be god Lam, becauſe he Beine bt 
weſtoyped to take an averment a- the date, hut 
inſt any thing expꝛeſſed in the oor before, be- 
d; yet the Jurors, who are ſwozn cauſc it ſhall 
& veritatem dicend. ſhall not be ** be intend- 


ed, written be- 


topped. Foz an Eſtoppel is to fore the date: 


: ke concluded to ſpeak the truth, and which may be 


therefo2e Jurors cannot be eſtopped, after the date, 
kecauſe they are ſwomn to ſpeak the * H. 6. 1. 


+ 
| i As in Waſt 
imte de within the ſame Retozd in ſoppaſed in 4. 

io plead that A 


Court may give Tudgement upon aſt. 
thing confeſſed by the —— oo — —_ 
the Jurors are not to be charged be againſt the 
vith ann ſuch thing, * Record. 

| things 


Eftoppel. 


Cro. 1. 


bat. 110. 


4 iD. 4: 13. 


8 Warranty not 


pleaded, 


Uneertain 
verdicts. 
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things in wich the parties vary; 
Id li. 5. 26. 

Do Eſtoppels, which binde the 
Intereſt of the Land, as the taking 
of a Leaſe of a: mans own Land, by 
Deed intended, and the like, being 
ſpecially found by the Jury, the 
Court oug it to judge, accoꝛding to 
the ſpit all matter; fot albeit; E. 
ſtoppels regularly muſt be pleaded 
and relyed upon, by apt concluſion, 
and khe Jury is \wozn ad vericatem 
dicend. yet when they finde vetita- 
tem facti, they perſue well their; 
Dath , and the Court ought to ad-: 
ju ge accozding to Law, So may 


the Jurp finde a Warranty, being 


given in evidence , though it be not 
pleaded, becauſe it bindeth the 
right, unleſs it be in a TUzit of 
Night, when the Miſe is jopned ups 
on the meer right, 1 Inſt, 227. 


Verdicts ought to be ſuch, that 
the Court map go clearly to Judg- 
ment thereon ; and therekoze Ver- 
dias finding mat ter incertainly, 02 
ambiguouſly , are inſufficient and 

3 vopd, 


gn =. ce > e 
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upd, and no Judgement ſhall be 


given thereupon: As if an Execu- 
to: plead Plene Adminiſtrayit , and 
ue is jopned thereon, and the Ju- 
linde that the Defendant hath 
Gods within his hands to be avmit- 
tiſtred, but fin de not to what value, 
this is an ur certainty , and there- 
ne an 1:ſufficient Ger did. li. 9.74, 
Ink. 227. | 

It is the Dffice of the Jurors, to 
ewt e verity of the fad and leave 
the Judgement of the Law to the 
Court. And therefoze upon an In⸗ 
digment of mur der, quod felonice 
per cuſſic, &c. It᷑ the Jury finde per 
cuſſit tam um, yet the Verdict is god, 
iz the Judges of the Court are te 
reſolve upon the ſpecial matter, 
whether it was felonice,and fo mur- 
der, oz not. li. 9. 69. And if the 
Court ad judge it Murder, then the 
Jurors in the concluſion of their 
Versi&, finde the Felon guilty of 
the murther contained in the In⸗ 
dictment, 


175 


The Office of 
the Jury, _ 


A Verdict that findes part of the Verdi dada 


. part of che 
Mee, and findibg rothing or = 1 


ref, is inſufficient fo; 3 
becauſe they have not tryed the |; 
whole ACue , wherewith they are 
Mare 46 Charged; As if an Infozmation of | 
intruſioa, be brought ainſt one, 
fox intruding into a e, and 
00 Acres of Land, upon the ge- 
nerall Iſſue, the Jury finde againſt 
the Defendant fo} the Land, but ſay 
l 02 the * is inſuf- 
Nnding more keient 
dun he flue; But the my che a Uer dic of 
the whole Allue, end of mize, &c. I. 
That which is moze, is — 
au? ſhall not (tay Judgement: | 
Utile per inurile non vitiatur, Leon, 
1 part, 66. Cto. 1 part. 130. But ne 
cellary incidents required by Lm, 
| the Jury may finde. 
| Where the Pet in many Caſes, (nap almolt 
wes —_— in all) the Jury ought to finde moze 
hap in ine than is put in Flue, other wile their 
Iffue. Verdict is not god; an? therefoze 
they are to aſleſs Damages and 
Coft , — it is par cel of their 
Charge, as a Conſequent upon the 
Iflne. though it be not part of the 
Ale in terminis. li. o. i 19. 
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Ho in Treſpaſs agaiuſk two, one 


ound guilty, Ju this caſe, the 
> Jagquet ſhall afſeſs damages 
the wovle Treſpaſs , by both 
Menaants ; and afterwards, the 
ther comes, and pleads Not guilty, 
dis found guilty : The ſin ding 
(Damages by the ſteſt Jnquett, to 
dich he was not party, ſhall binde 
Im; an therekoze if the Dama- 
ts are outragicus, and exceſſive, 


N dekendant in the laſt Enqueſt, 


all have an Attaint. li. 10.1 19. 


do in Trefpaſs , Quare clauſum 
At, ik JAue be jopned upon a fe- 
ment, and the Jury give outragt- 
Damages. An Attaint lies; foz 
r inguiry of Damages is conſe- 
ext and dependant upon the J- 
, and par cel of their charge. ib. 


Ja the « 1th Repozt, fo. 5. At was 
folved, that in Treſpaſs againſt 
bw, where one comes and appears, 
. againſt whom the Plaintiff de- 
ares with a ſimul Cum, &c, who 

N pleads 


3 


s, and pleads Not guilcy, and Pamzge by 


the fr ſt In- 
queſt. 


Atta int. 


Damages by 
the firſt In- 
queſſ. 


Severall da- 
mages, 
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pleads and is found guilty, any 
Damages alleſled by the Enqueſ,, 
and at er war ds the other comes any 
pleads, and is found guilty; The 
Defendant wh'ch pleaded laſt, ſhall 


be charged with the Damages tax- 


ed by the firſt Inqueſt ; fo2 the tref- 
paſs which the Plaintiff ha made 
joynt by his Wit, and Count, and 
Jone at one time, cannot be ſevered 
by the Jurs:s, if they finde the treſ- 
paſs to be done by all, at one and 
the ſame time as the Plaintiff de- 
clared, 

So in Treſpaſs acainſt divers 
Defendants, if they plead not ouil- 
ty, 02 ſeverall Pleas, and the Jury 
finde koz the Plaintiff in all, the Ja- 
rors cannot aſſeſs ſeveral Damages 
againſt the Defendants.becauſe all 
is but one Trelpaſs, and made foynt 
by the Piqnun „bp his TAzit and 
Count. And althciich that one of 
them was 1no2e malicious, and de 
facto, did moze and greater wong 
than the others, pet all came to do 


an unlawful ad, and were of one 


party, ſo that the ac of one, 2 
a 


cm. - 2 


> = 


, and 
lueſt, 
8 and 

T he 
ſhall 


8 tax- 


trel- 
made 
„ and 


'vered 


 fref- 
e and 
ff de. 


tiers 
guil- 
e Jury 
be Ju- 


nages I 


ile all 
ſoynt 
it and 
one 6 
td de 
pong 
to do 
if one 
is the 

L 
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ac of all, of the ſame party being 
pꝛelent. But in treſpaſs again(t 
two, if the Jurors finde one guilty, 
at one time, and the other at another 
time, there ſeverall Damages may 
be tared, But if the Plaintiff bzing 
an Action of Treſpaſs againſt two, 
and declare upon a ſeveral Treſpas, 
his Action ſhall abate, And this is 
the diverſity between the finding of 
the Jucy, and the confeſſion of the 
party. | | 
And in treſpaſs , where the De- 
fendants plead ſeveral Pleas, all 
tryable by one Jury, and they finde 
generally fo2 the Plaintiff , the Ju- 
tors cannot ſever the Damages; if 
they da, their Verdict is vicious. 
But in treſpaſs againſt two, judemeat de 
where one appeares, and pleads not ;zel;oribus 
guilty to a Declaration againſt dampsis. 
him, with a fimul Cum, &c, and af- 


t ferwards the other appears, and 


pleads not guiltyto a Declaration 
againſt. him alſo, with a ſimul Cum, 
&, M hereupon two Venire fac. 
ſue out, and one Iſſue tryed after 
the other, and ſeverall Damages 

iT 2 a- 


Damages. 


Writ of In- 


quiry. 
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aſſeſſed 2 in judgement of the Law, 
the ſeverall Juries give one Verdict, 
all at one time, and the Plaintiff 
hath his Eleaion to have judgment 
de melioribus dampnis, by any of the 
Inqueſts. And thts ſhall binde all, 
but fiat niſi unica Executio. 


It is a Maxim that in every caſe 
where an Inqueli is taken by the 
Miſe of the parties, by the ſame In- 
queſt ſhall damages be taxed fot all! 
And in Mich. 39 H. 6. fo. 1. In an 
Anion of Treſpaſs againſt many, 
(who pleaded in Barr the Terme 
bekoze) and one of them made de- 
fault, which was Reco2ded , There 
it 1s Reſolved by all the Court, 


that fo2 ſaving of aOiſcontinuance, . 


a zit of Enquiry, of Damages 
ſhall be awarded, but none ſhall il- 
ſue out; becauſe: he (hall be contri- 
buto2yp to the damages taxed bythe 
Tnqueſt, at the Miſe of the parties, 
if it be bound foz the Plaintiff; and 
if it be found againſt the Plaintiff, 
then the Wait of Enquiry ſhall il⸗ 
ſue forth, 

And 


<> *Fogd gn tm mots Oc. 


— 
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And the Reaſon wherefoze- no 
zit Hall iſſue out at firſt, tp in- 
quire of damages untill, &c. 1s, be⸗ 
cauſe that if a Mzit ould iſſue 
out, and be executed, this is nothing 
but an Inquelt of Dice, and not 
at the Miſe ot the parties, and pet 
this Inquiry (if it might be allows 
ed) ought to ſerve fo2 all the da- 
mages; Foz inquiry of damages, 
ſhall not be twice, and the others 
which have pleaded to Inqueſt, if 


the Iſſue be found againt them, ſhall 


be chargeable to thoſe damages 
which are found by the Inqueſt of 


.Office, and if they be erceſfive, thep 


ſhall have no remedy, although 
there be no default in them;fo2 they 
cannot have an Attaint, becauſe it is 
but an Inqueſt of Dffice, 


But in treſpaſs againſt two, who 
plead not guilty, &c. ſcverally; and . 
ſeverall Venire fac: awarded. The queſt. 
Inqueſt which firſt paſſes, ſhall aſ- 
ſeſs damages koꝛ all, and the ſecond 
Inqueſt ought not to aſſeſs damages 
at all, but that Defendant ſhall be 
M } con- 


182 Tryalls per Pais. 

Teontributoꝛzp to the damages alleſ⸗ 
ſed by the firſt Jury, not withſtand⸗ 
ing he is not party to it; yet if 
theſe damages be exceſſive, he tall 
have an Attaint, (becauſe though he 
is a ſtranger to the Iſſue, pet in 
Law, he is pꝛivy in Charge.) And 
ſo no damage 02 miſchtef can accrue 
to him in this Caſe, | 


Verdia, when Now let us ſe, when ſomething 
to be ſupplyed, is lel t out of the Aer dia which the 


by Wricot In- Jury ougbt to have ingutred ok, 


quiry, t whether it may be ſupplyed by mat: 
ter ex poſt facto; and how: And 


fo2 this,know, that if damages be 


left out of a Ger dia, this omiſſion 
cannot be ſupplyed,by Tit of In- 
quiry of damages: fo» this would 
p2event the Defendant of his Re- 
medy by Attaint, which would be v?- 
ry miſchievouc ; fo2 then ſuch omiſ⸗ 
{ton might be on purpoſe, to de- 
p2ive the Platntiff of bis Accaint, 
li. 10. 119. | 
And the Rule iz, that when the 
Court ex officio, ought to inquire sf 
any thing, upen which no _ 
| ies. 


| 
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lies, There the omiſſton ok this, 
may be lupplyed by a Mzit of In- 
quiry of damages; as in a Quare im- 
redic, if the Jury omit to enquire of 
theſe 4. things , that is to ſay , de 
plenicudine, ex cujus preſencatione, ſi 
empus ſemeftre tranfieric, an? the va» 
lue of the Church per annum, there 
the Plaintiff may have a Mzit to 
inquire of theſe points. Dyer. 241, 
260, becauſe of theſe no Attaint lies, 
is it is hol den in 11 H. 4. 80. becauſe 
that as to theſe, the Inqueſt is but of 
Office, But in all caſes, where any 
voint is omitted, whereof an Attaint 
pet h there this ſhall not be ſupply⸗ 
ed by Tit of Inqui-y, upon which 
no Arcainc lyeth, And t erekoze in 
Derinu*, ik the Jury finde Damages 
and Coft, and no value, as they 
dug bt, this ſhall not be ſupplyed by 
Wait of Inquiry of damages, foꝛ the 
gs afozeſatd, Ib. Et ſic in ſimili- 

$. 


* 


mages, (02 did ſufficiently aſleſs 
| N them) 
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But hom then 2 hat, hall the yeraia fer a- 
Plaintiff looſe the benefit df his Aer fide, becauſe 
dia, becauſe tie Jury afſeſſed no da- de damages 


not well af. 


ſeſſed. 
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them) Certes in luch Caſes where 
damages onelp are to be recovered, 
he muff loſe the whole benefit ok his 
Verdict; but where anp thing clſe 
is to ve recovered, beſi des damages, 
as in Debt, EjeAmenrt, &c, he way 
releaſe his Damages, and have 


Judgement upon his Verdict as to * 


the reſt, And ſo where damages 
are to be recorcred, if part cf them 
are aſſeſſed inſufficiently, and part 
well, he may have Judgement fo) 
tboſe damages well efſeſſed, And 
eftentimes the ir ſufficiency of the 
Declaration ſhall ſet aſide the Ver- 
dict; as it an Action upon th? Caſe 
be brought upon two pꝛomiſes, and 
one of them be inſufficiently laid, 
and the Verdict give intire Dama⸗ 
ges, this is naught foz the whele; 
But if the Damages had been ſeve⸗ 
relly aſſeſſed upou the ſevecall.p:e- 
miles, then the Verdict as to the 
p2omiſe well leid, chould hate 
ſtwd, 

In the 1 1th Repe zt. fo. 5 6. Marſh 
bꝛeught a UW1 it of Annuity againſt 
Bentham, and the parties diſcended 

| fo 


= 
— 


ETESTYE 


2 ta =ng a rae K 


—— 
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to illue, which was tryed koz the 
flintif, and the Arrerages found, 
&c, Eut the Jurozs did not allels 
any damages, oz Coſt; which Uer- 
dit was inſufficient, and could not 
e ſupplped by Tit of Jnquiry of 


N wherckoze the Plaintiff 
tles led his damages, and coſts, and Releaſe of da- 
won this had Judgement: upon mages here 


none were 


phich the Dekendant bꝛeugbt a 
zit of Error, and aſſigned the Er- 
r02 akoꝛc ſaid, ſcil. the inſufficiercy 
if the Aer dia; ſed Judicium affitma- 
ur, beceuſe the Plaintiff had re⸗ 


is fo2 the benefit of the Defen- 
tant, | 

In Dyer 23 Eliz. 369. 370. In a 
Ait of Ejectione Cuſtodiæ terræ & 
tredis, the Juroꝛs aſſeſſed dama- 
zes intirely, wich was inlukfici⸗ 
mt; fo? it lap not fo; the Or ir, pet 
the Plaintiff releaſed his damages, 
md had Judgement koz the Land: 
Ind Note, that inſufficient aſſeſment 
« damages, and no affeſſivg , is all 
one, | 


The 


aſleſſed. 


leaſed his damages and toſts. wbich 


Releaſe of di- 
mages where 
they were not 


well a ſleſſed. 
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Damages and The Jury ought to aſleſs ng þ 
Coſts, moze damages pro injuria illata, then Ig 

the Plaincift declares foy 2 But they | 
may alleſs ſo much, and mozeover 
give cf, which is called Expenſæ 
licis; though in the pꝛoper and gene. 
rall fignification, Dampnum alſo 
compechends Coſts of Suit, as the 
Entry rcciting both damages and 
coſts, well affirms,(cil. Quz dampna 
intoto ſe attingunt cum, &c. 


But ik the Jurp do aſſels moze 


More damages 


than the Plain- damages than the Plaintiff declares 
riff declares fog, the Plaintiff may remit the ove:- 
for, plus, and pray udgement fon the 


reſidue, as in the 1 ch Repo2t, fol. 
115. in Treſpaſs the Plaimiff de- 
clared ad dampnum &c. 401. at the 
trpall of the Jury alleſlod damages 
occaſione tranſgreſhoms predict. ad 
491. and fo2 colts of ſuit 2c 6. upon 
which Uerdict ; the Plaintiff at the 
day in Bank, remitted © l. parcel of 
the ſaid 49 l. aſſeſſed koz damages, 
Damazes re- and pꝛaped Judgement fo2 40 l. (to 
* which damage he had counted) with 
increale ok Coſts ok ſuit, and hat 
I 9 
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ng ii de Incremento, added by the 
then unt, which in all amounted to 
they fol. and had his Judgement ac- 
ver Indingcly + upon which, a Whit of 
nſz' Fro? was bought, and the Judge- 
ene- kkent affirmed. | 


the Foz as in reall actions the De- 
and ſrandant ſhall not count to Dame- 
pna fins, &c, beeauſe it is incertain to 
gat ſum the damages will a- 
nunt, by reaſon he is to recover 


o02e ſumages pendant le briefe; ſo in the 
res Jaſe of Coſts, he ſhall recover foz 
ve;- ie expences depen ing the ſuit, 
the Juhich being uncertain, cannot be 
fol, Jump2ebended in the Count, be- 
de- faule the Count extends to dama⸗ 
the Its paſt, and not to expences of 


ges Jluit, Foz in perſonall actions , he 
ad ſaunts to damages, becauſe he ſhall 
Jn frecov2r damages onely fo2 the 
the wong done, befoze the Mzit 
of Jhought. and thall not recover da- 
es, Images fo2 any thing, pendant le 
(to liefe. Ent in reall actions, the De- 
ith {nandanc never counts to damages, 
- cauſe be is to recover damages al - 
Sl | ſo, 
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Damages in 
recall and per- 
ſonall act. ons. 


Damages and 
Coſts intirely 
aſſeſſed. 
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ſo, pendant le briefe, which are in$ 
cer tain, pt 

The Jury may if they will, alley 
the damages and coſts intirely ta- 
gether, without making any diſtin. al 
ion, 18 E. 4.2 3. But then they muſt 0 
not aſſeſs moze damages and coſts, t 
then the damages are, wl ich the ed 
Plaintiff counts to; fo2 if they da, e 
the Plaintiff ſhall recover onely ſo Þ#: 
much as be hath declared fo, with- Flt 
gut any increaſe of coſt, becauſe the e. 
Court cannot diſtinguiſh how | I 
much they intended koz coſt, and 
how much fo2 damages. 

As in 12 H.7. 16.17, One Darel 
bzought a TA1it of Treſpaſs, and 
czunted to his damage 2c. marks; Pe 
the Defendant pleaded not guilty, t 
an? the Jury tered the damages fe 
an) coſts of ſuit foyntly to 22. 
marks. and the Uerr ia was held to 
be god for 20, marks, and void fo} 
the reſidue, becauſe it doth not ap- U 
pear bow much was intended fo} 
damages, and how much fo2 ccſts, Þ# 
ſo that there map be moꝛe darrages | 
then the Plaintiff declared fo2 * 

| lelle, 


- 


are i 


L, alſeſ; 
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„ and ſo the Court knowes not 
to tacrz2aſe the coſt ; where- 
x he hall have Judgement but 


ely to,12c. marks, by reaſon of the in- 


v mug here a ſpecial Uervict is not 


| colts, red accoꝛding to the Notes, the 


ch the 
ey do, 
ely fo 
with 
ſe the 
how 
„ and 


Jarrel 

and 
rks; 
ilty, 
ges 

22. 
d to 
| fo} 


ap- 


od map be amended, and made 
e with the notes et any time, 
bxh it be 3, 02 4, & c. Termes at- 
it is entred. lid. 4. 5 2. lib. 8. 162. 
0, I part. 145. 
If the matter, and ſubſtance of 
Iſſue be found, it is ſufficient ; 
pꝛeciſe foxms are not required 
Law in ſpecial Uerdics.,(which 
t the finding of Lay-men) as in 
leavings, which are made by men 
krned in the Law; and therekoꝛe 
endment in many caſes ſhall 
lp a Cpectal Ner dig, as much as 
Teſftame:t, Arbitrament, &c. 
"> therekoze he which makes a 
deputy, ought to do it by Eſcript, 
nt when the Jury finde generally, 
jat A. was Deputy to B. all ne- 


Mary incidents are found by this; 


id xpon the matter they finde, that 
he 


Verdict 2 
mended by the 


Hotes. 
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he luis made Deputy by Ded, be. 
cauſe it doth tantamount, lib. 9.5. 
And in the Sch Repozt , Goodales 
Caſe, It was reſelved, That all 
matters in a ſpecial Uerdic , ſhall 
be intended, and ſupplyed,but only 
that which the Jury refer to the 
Conſideration of the Court. 


Ill concluſion, Jn ail Caſes where the Jury 


More 105: 


269, 


Ar #rreralil as 


the Narr. 


finde the matter committed to their 
charge, at large, and over moꝛe con- 
clude againſt Law, the Uerdia is 


god, and the concluſton ill. li. 4 42. 


and the Judges ok the Law will 
give Judgement upan the ſpeciall 
matter, acco2ding to the Law, wit. 
out having regard to the concluſion 
of the Ju:y, who ouxht not to take 
upon them Judgment of the Law, 
li. 11, 10. | 

here the Declaration in Tre- 
ſpas is Cum aliquibus avetiis, of a 
number uncertain, and the Gerdi 
is a3 generall as the Declaration, 
cum aliquibus avetlis, there the Aet⸗ 
dict 13 go). Co. 2. pact, 662. 


In 


2 os =. a. © © © ww  X&- 


— 


d, be. 
9.51, 
dodales 
hat all 
2 ſhall 
it only 
to the 


Jury 
their 
'e con. 
itt is 
4.42. 
v will 
:ciall 
wit. 
luſton 
takt 
Law. 
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er dic 
tion, 
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In Ejectione ſirme, where the 
Plainiff declared of a Meſſuage, and 
zoo Acres of Paſture in D. per no- 
mina, of the Mannoz of Monkball, 
and five Cloſes per non ina, &c. up- 
on Not guilty, the Jury gave a ſpe- 
tial & er dig, viz, quoad four Cloſes 
of Paſture, containing by Eſtima⸗ 


tion 2000 Acrcs of Paſture , that 


the Defendant was Not guilty ; 
Quoad teſiduum; they found mat- 
ter in Law: And it was moved by 
velverton, that this Uerdict was 
imperkea in oll; Foz when the Ju- 
ry finde that the Defendant was 
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Duoad Keſi- 


duum, incer- 


Not guilty of four Cloſes of Pa- caio. 


ture, containing by eſtimation, 
2000 atres of Paſture, it is inter- 
tain, aud doth not appear of how 
much they acquit him, And then, 
when they finde quoad refiduum the 
ſpecial matter, it is incertain what 


that Reſidue is, ſo there cannot be 


any Judgment given; and of that 
opinion was all the Court wiere- 
foze they awarded a Venite facias de 
nevo, to try that Flue. Cro.2. part. 
113. 

: Ej:ctione 


Circumſtances, 


More 192. 
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Ejectione fitmæ of 30 Acres of 
Land in D. and S. The Defendant 
was kound guilty of 10. acces, and 
Quoad Reſi duum not guilty; and it 
was moved in arreſt of Judgment, 
That it is uncertain in which ok the 
Uills this Land lap: and there- 
koze no Judgment can be given; ſed 
non allocatur , and ft was ad fuged 
fo: the Plaiatiff'; foz the Sheriff 
hall take his Jafozmation from 
the party, koz what ten acres the 
Uer dic was. Cro, laſt part. 465, di- 
verfiras appatet. 

Where the Jurp find Circum: 
ſtances upon an Evidence given, to 
tnctte them to fine fraud, &c. pet 
tae ſame is not ſufficicat matter 
upon whicg the Court can judge 
the ſame to be kraud, &c. Brownlow 
2, part, 187. Pet in many Caſes, 
the Jury ma: finde Circumſtaucez 
and hꝛeſumgtioas, upon which the 
Court ought to judge: As to finde 
that the husband delivered Gods 
deviſed by the Aike: Upan tits, 
the Court adfudged that the Vuſ- 
band allente? to t e deviſe at firff, 

There 


8 


Vil! 


I 
» 
N, 
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| Where a Uerdia is certainly 
wen at the Tryall, and uncertain⸗ 
) returned by the Clerk of the Af- 
es, & c. The Poſtea map be a- 
ended; upon the Judges certify- 
wx the. truth how the Aer did was 
wen. Cro. 1. part. 33 8. 


In many Caſes a Uerdia map Ill * aol 


(ke an ill Plea oz Iſſue god. As $2 

van action foz woꝛds, Thou waſt 
zjured, and haſt much co anſwer for 

| before God; Exception after 
ler did fo2 the Plaintick, in arreſt 
Judgement: Foz that it is not 
id in the Declaration , that he 
te the woꝛds in audicu compluti- 
mum, oꝛ of any one, accoꝛ ding to 
e uſuall fozm: ſed non allocatur;fo; 
ning found by the Uerdict that he 
ke them, it is not materiall, al- 


Hough he doth not ſay, in auditu 


thrimoram ; whereupon it was ad- 
aged fo2 the Plaintiff, Cro. 1. 
Nr, 199. 

See Cro. laſt part 116. Where 
* Barr was ill, becauſe no place 
payment was alledged, pet the 
ment being _— by Uerdid; it 


was 
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Poſtea amends 
ed, how. 


Ve mda 
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was adjudged well ensugh, fo a 
payment in one place, is a payment 
in all places, 
Treſpaſs by Baron and feme de 
clauſo fracto, of the Barons, And fo; IN 
the battery of the feme, ad dampnum 
ipſorum, the Defendant, Quoad the Jt 
Clauſum fregit, pleaded Not guilty, 5 
Quoad the Battery juſtifies. And] 
fo2 the firlt Tue, it was found f61 
the Defendant; And foz the econ, 
fo2 the Plaintiff, and now moved in 
arreſt of Judgment, that the De: 
dlaration is not god, berauſe the 
Baron & Feme, Baron fopns the feme with him in 
treſpaſs de clauſo frafto of the By- 
tons, Which ought not to be; But] g 
fo2 the Battery of the feme, they}. 
may jopn , whereto all the Conrt 
agreed; Put it was moved, that] x, 
in regard it was found againſt thtÞ'zn 
Plaintiffs fo2 this Jilae, _ i 
they onght not to ſoyn, and the De 
fendant is thereof acquittes, 50 
the Iſſue is found againſt the Dr 
fendant, fo2 that part wherein tie 
duc ht to jopn : This Verdict bath 
—_ the Declaration fo? on 
part 
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hurt which is ill, and is god for the 
reſidue, As in . Treſpasz 
WBacon and Feme, fo2 the battery 
ne de of both: The Defendant pleaded 
id fo: Not guilty, and found guilty , and 
prum damages aeſſed foz the Battery of 
ich the the Baron, by its ſelf, and fo2 the 
uilty, Battery of the Feme by tts ſelf, and 
And Judgment was given köz the bama- 


fo a 
ment 


d fo: ges ko; the battery of the feme, e the 


cond, | Writ abated foz the reſidue. (Aud of 
bed in that opinion was Lea ChiefJuſtice,# 
2 De: Doderidge al. contra.) And the ſame 
e the Law J conceive , ik the 21g had 
im in foitns the Dekendant Not guilty of 
e R- the battery tb the Husband, but 
But] zuilty to the Mike. Cro. 2. part. 65 5. 
they] Rochel and his Wife, bought an 
Court] ation of treſpaſs and aſſault in the 

that] Exchequer, Hill 16.59. attaitiſt Steel, 
ff the aud others who pleaded Not guilty, 
winch] aud the Verdict found Steel guilty 


e De. of the Battery to the Uife ; but 
, and (pun nothing concerning the Puſ- 
e Di bmd, Wherefoze Judgment was 


n tf fayd; but the Barons held, that 
t hath] if the Inry had found the Defen- 
2 that] dants not guilty, as to the Þul- 
part] band, then the Ger dia had helped 

D 2 the 


Roche l and his 
Wife againſt 
Steel, 
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the Declaration, and the Plaintiff 
ſhould have had Judgment foz the 
damages, fo2 the battery of the 


Wife, | | | 
Ot what 2 The Jury may finde any tl ing 
Verdict. may that map be given in Evidence tg 
be. them, as Reco2ds , either Patent, 


Statute oz Judgment. Things 
Flo. Com. 41 1. done in anotfer County, o2 Coun- 
try; ko which ſ\& Evidence befoqe, 
Hob. 227. And of theſe things they 
ought to have £enuſance , they are 
to have Conuſance alſo, of all In⸗ 
cidents , and dependants thereuy- 
on; koz an Incident is a thing ne- 
ceſſarily depending upon another, 
Co. Littleton 227. b. 


Incidents. 


The Verdict Ik the matter and ſubſtance of 
may be againſt the Ilſue be found , it is ſufficient. 
- cone ® though it be againſt the Letter of 
the Chance the Illue. As in the firft, Inſtitutes, 
is found. fo. 114. b. A modus decimandi was 
alledged by pꝛelcr iption, time o 
of minde, foz Tythes cf Lambs? 
And thereupon Illue jopyed, And 
the Turp found that bekoze twenty 
years then laſt paſt, there was ſur 


a pie⸗ 
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1 pꝛelcriptien, and that foz theſe ER 
twenty years , he had payd Tythe Preſcription, 
Lamb in ſpecie. And it was objected 

irſt, that the Iſſue was found a- 

gainſt the Plaintiff, ko that the pꝛe- 

ſcription was generall foz all the 

time ok the pꝛelcription, and 20. 

years fail thereof, 2. That the 

party by payment of Tythes in 
ſpecie , had waved the pzeſcriptt- 

dn, oz cuſtome. But it was ads 

udged foz the Plaintiff; koz albeit, 

the modus decimandi had not ben 

yapd by the ſpace of twenty years, 


het the p2eſcription being found, 


the ſubſtance cf the Iſſue is found 
fo2 the Plaintiff. 


Jn Aſſiſe of Darrein Preſentment, if 
the Plaintiff alledge the avoydance Avoydance. 
of the Church by pꝛivation, and 
the Jury finde the voydance by 
death the Plaintiff ſhall have judge- 
ment; fo2 the manner of voydance 
is not the title of the Plaiatiff, but 
the vopdance is the matter, 1 In- 
fit. 282. 


3 Jf 


198 


Depx ivation. 


Breach of 20. 
Trees cut 


down for 10. 
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M Gardein of an Poſpitall 
bring an Aſſiſe againſt the-Dzyi- 
nary, he pleadeth that in his viſita: 
tion he depzived him as Oꝛdinarp, 
whercupon Iſſue is taken, and it is 
found that be depzived him ag Pe- 
tron, the Oꝛdinary ſhall have judge⸗ 
ment, koz the depzivation is the 
ſubſtance of the matter, Ib. | 


The Lelſ& Covenants with the 
Leſſoz, not to cut down any Tres, 
&c, and binds himſelf in a Pond 
of 40. pounds, fo2 the yerfo2mance 
of Eovenants, The Leſle cut 
down 10. Trees. the Leſſoz bzing- 
eth an actiou of debt upon the 
Bond, and alſigneth a bzeacy, that 
the Leiter cut down 20, Tres: 
whereupon Iſſue is jaonne nz and the 
Jury finde that the Lefl& cut down 
ten: Judgment ſhall be given fo; 
the Plaintiff, for ſufficient matter cf 
the Iſſue is found foꝛ the Plaintiff, to 
fozfeit the Bond. Id. 


And this Rule holds in Crimi⸗ 


nall Cauſes 2 Foz if A, be * | 
; : ed, 


Tree 


— 
— ** 


life, The Demandant (hall reca- 


| doth not finde the pꝛeciſe Iſlue. 
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8d, oz indiced of Mur der, viz. that 

be of malice pꝛepenſed killed ]. 

A. pleadeth that he is not guilty 

Modo & forma, pet the Jury map Indi ment of 
inde the Dekendant guilty of Murder, and 
Pan-flaughter without malice pꝛe⸗ 2 
penſed, becauſe the killing of J. is — 
the matter, and malice pꝛepenſed is 
but a Circumſtance, Pio. Com. 
101. 

And generally where modo & 
forma, are not of the ſubſtance of 
the Iſſue, but woꝛds of fozm; there 
it fukficeth , though the Ger dia 


Meds & forms. 


As if a man bing a zit of 
Entry in caſu proviſo, of the Aliena⸗ 
tion made by the Tenaut in Dower: 
to his diſtnheritance , and counteth 
of the alienation made in Fer, and 
the Tenant ſaith , that he did not i 
alien in Manner, as the Demandant 3 a 
hath declared, aud upon this they Ilie nation. Y 
are at Iſſue, and it is found by Uer- 5 
dic, that the Tenant aliened in f 
tail, 82 fo2 terme of another maus | 


D 4 ver, 


Treſpaſs by 
the Tenant 
againſt the, 
Lord. 
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ver, pet the alienation was not in 
manner as the Demandant hath de: 
clared. Littleton, Sect. 483. 


Alſs ik there be Lozd, & Tenant, 
& the Tenant hold of the Lozd by fe- 
alty onely, & the Loꝛd diltrain the 
Tenant ko; Rent , and the Tenant 
bzingeth a Mzit of Treſpas a: 
gainſt his Lo2d, fo2 bis Cattel ſo 
taken, and the Lozv plead that the 
Tenant holds of him by fealty and 
certain Rent, and fo2 that Rent be- 
hinde he came to diſtrain, &c. And 
demand Judgement of the W1't 
dzought againſt him Quare vi & 
armis, &c, And the other ſaith, that 
he doth not hold of him, in manner 
as he ſuppoſed; and upon this, they 
are at Iſſue. And it is kound by Ger- 
dict, that he holdeth of him by fe- 
alty onely, in this caſe the int 
thall abate, and yet Le roth not hold 
of him, in manner as the Lozd hath 
ſaid; Foꝛ the matter of the Iſſue 
is, whether the Tenant hol deth of 
him oꝛ no; foꝛ if be holdeth cf him, 
although that the Loꝛd ä 
"TRY 4 
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Cenant koꝛ other ſervices which he 
mught not to have, yet ſuch Wait of 
Treſpaſs,Quare vi & armis,&c.doth 
not lpe againft the Lozd, but hall 
abate, Littleton, Sect. 485. 


Alſo in a Whit of Treſpaſs fo2 : 
Batter p, ; fo: Gwds carried away, gn. d Be- 
if the Defendant plead not guilty, teadant guilcy 
in manner as the Plaintiff ſuppoſe, of the Treſpaſs 
and it is found that the Defendant at anerher day 
is guilty in another Town, oz at r Place. 
another day, then the Plaintiff ſup⸗ 
poſe, yet he ſhall recover. 


And ſo in many other caſes theſe 
wozds, ſcil. in manner as the De- 
mandant or the Plaintiff hath ſuppo- 
ſed, do not make any matter of 
— of the Iſſue. Littleton. Sect. 
485. 

And tis a Rule, that where the 0 ſe mi. 


Iſue taken, goeth to the point of the when werds ot 
Wait oz action, there Modo & forma“ n. 


are but. wdꝛds of kozm, as in ihe 

tales afoꝛeſaid. Wenn 
But when a Cellateral point in g ce, & wut 
pleat ing is traverſed, as if a Feot- be feu, by che 
went vercickt. 
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/ ment be alledged by two, and this 
- of tat, is traverſed Modo & forma ; And 
ena, upon an it is found the Feoffment of one, 
Indebitatus 'aſ- there Modo & forma, is materiall; 
ſumſt > there Oo if a Feoffment be pleaded by 
mule & forme, Der), and it is traverſed Abſque 
nel Sec, boc quod feoffivic, Modo & forma, 
hes the cli upon this Collateral iſſue, Medo & 
on is upon a forma are ſo eſlentiall, as the Jury 
collarcrall Cannot finde a FeoXment wityout 


promiſe, .. Deed, Co, Littleton, 282. 


But here is a diverſity to be ob- 
ſerved, That albeit the Iſſue be 
upon a Collaterall point, yet if by 
the finding of part of the Iſſue, it 
thall appear to the Court, that no 
ſuch action lpeth fo? the Plaintiff, ns 
moze than if the whole had ben 
found, there Modo & forma, arc but 
words of fozm, as in the afozeſaid 
caſe of the Lozd nm Tenant, - 

lainly appeares; fo2 it was a 
— 3 — whether the Tenant held by 
lies not 202ing Fealty one ly, oz by fealty and Rent, 
th: Lord for becauſe if either was true, the Te- 
diſtrainiag his nant could have no Treſpaſs, Quare 


Tenanr, with. : TY | in that 
out cauſe, ta cps "> 


the Jury are charged openly in 
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ale, by the Statute of Martbridge. 


. 3. 
Kiter the Verdict recoꝛded, the EP 
7 cannot vary from it; but be- — CT 
2 if is retcaꝛ ded, they may vary their Verdict, 
tom the firft offer of their Verdict. when it is re- 
lud that Verdict which is recoꝛded corded. 
hall ſtand. 1 Inſt, 227. Pla. Com. 
312. 
There is alſo a Verdict given in 
wen Court, and a pꝛivy Verdict OrerciR, 
given out of Court, befoze any of and privy 
the Judges of the Court, ſo called, Verdict. 
vcauſe it ought to be kept ſecret, 
ad pꝛivy from each of the parties, 
tefo2e it be affirmed in Court, 
Becauſe the Jury may vary from 
their pꝛivate Verdict, as if that find 
fo2 the Plaintiff , the open Verdict . 
may be fo2 the Delendant, and this „ ue 
ſhall ſtand, and the private Verdict private Ver- 
hall not be deemed à Verdict; fo 48. |; 


Court, and in Court their Verdict 
ought to be received, and this which 
they pronounce openly in Court, fl 
ſhall be adjudged their Verdict. ih 


And 
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And although it is uſuall to take 
the Verdict ſecretly, when the Ju- 
rors are agreed, pet this is not of 


neceſſity of Law, but of courteſie of |*® 


Law fo the eaſe of the Jurors , and 
in this caſe, their ſaping (hall not 
be their Verdict, till it is openly 
pꝛonaunced in the Court; fo2 when 
they come in the Court, the Plaintiff 
hall be demanded, and then may be 
non⸗ſuited: But when they give 
their Verdict ſecretly, the Plaintiff 
is not demandable, no! can be then 
non - ſuited, kut he may be non-ſutit- 
ed, when the Verdict of right ought 
to be rendꝛed. Ergo, the fozce is in 
the giving of the Verdict in the 
Court, end not elſewhere. 


And alſo in the Court it ſelf, if 
they p2onounce their Verdict, they 
may change it, ik they be miſfaken, 
oz it be not full in Law, o2 fo2 ſome 
other reaſonable cauſe immediately 
pecceived. Therekoze if they may 
vary, and contradict their firſt Ver- 
dict given in open Court. A fortiote 


upon better adviſement , they may 
do 
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to ſo when their firſt Verdict was 
ſve out ot Court, and they not 
ſcharged ; foz they be in the Cu- 
fodp ok the Baily, till they be viſ- 
harged in Court. Plo. Com. 211. 
Eb 3 j 3 
The Jury having once given their jury ä 
Verdict, although it be imperfect, 12 
hall never be [won again upon the di& in che 
ame Iſſue ( unleſs it be in caſe of ſame cauſe. 
I\ſiſe, when the party is to recover 
y view of the Jurots). Eut there 
muſt be a Venite facias de novo, Cro. 
1, part, 210. 
Tf a Verdict be god in part, and Verdict goed 
taught in another part, it ſhall? Pa": 
land in part, and a new Inqueſt ſhall 
g fo2 the reſt. Bro. tit. Verdict. 


9, 
Foz the Juries direction in their Whar permic- 

Verdi , greater liberty is permit- © in pleading 

ted in pleading a matter doubt. {2 1 ln 

kall in Law; foz, a Traverſe ( fo2 rs Verdict 

this Reaſon ) may be omitted, As 

in debt t gainſt an Exccutoz, It is 

god plea to ſap, Adminiſtration 

was cc mmitted ts him, and there- 

{foze he ould be nemed Ac miniſtta- 


cor, 


ny 


A Special uon were made between the Plaintiff and 
eſt ſattum. 


Fnqueſt by 
dcfaulr. 
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toz, and not Executoz, without tr: 


verfing that he is not Executo); fs; | 
the lay-people know nv difference, | 


between dne adminiſtrating as'Et: 


etatoz, and one adminiffcating as 


Adminiſtratoz, 9 E. 4 33. 


Foz this Reaſon likewiſe , the 
ſpeciall matter may be pleades to- 
gether with the generall Tſe, &c. 
As that the Obligativit put in ſuit, 


was [ealed by him, and delivered to 


A. to kckp till certain Indentures 


him; bekoze which Indentures 
made. the Plaintiff tok the O bliga- 
tion out of the poſſeſſion of A. ſv is 
not his Oerd. This is god, and 


pet by this generall conciuſton, tht 


matter pꝛecedent Halnot be waved 
fo2 it were perillous to put the ſpt- 


tiäll matter in the mouth of Lay- 


people. g H,6. 38. 


A Jury st Middleſex was Deftan- 
de) jn the Common-Pleas, the firſt 
day of the Terme, and ſome ay- 
peared, and ſome not, ſo that ther? 


was 
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was not a full Juty, and neither the 
Defendant , noz his Attoznep did 
-sppear, and therefoze the Plaintiff 
-pzayed, that the Inqueſt might be 
awarded by default; and by the 
opinion of Welſh and Dyer, his 
pzaper ſhall be granted, and the 
Cuſtos Btevium, and all the Pꝛotho⸗ 
notaries ſaid the courſe was ſo ; fo 
the parties are dtmandable befoze 


the Jury, and if the Plaintiff nake 
dekault, he (all be non⸗ſuited, and 


if the Defendant make dekault, the 


Jury thall be awarded by default, 


whether they appear 82 not, Dyer 
265. ä 
There an Jrqueſt is taken by 
default-, the Defendant ſhall looſe 


42. tit. Enqueſt in Fitz. he ſhall loſe 
his E videntes alſo. - Bro, Enqueſt 
10. 

Det. the Dekendant pleaded a 
Releaſe, and the Plaintiff replyed 
non eſt factum, and at the day of the 
Venice facias , the Defendant made 
dekault, and the Inqueſt was taken 
upon his default, and found foz the 
De- 


his Challenges, and by 28 Afl. p. by bis default: 
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When che De- Defendant, for; which the Plaintiff wilt ; 
fendant may be t@k nothing by bis Bill; And pet, (is 9! 
conderned by if the Plaintiff had maped it, he en 


de taul g 8 ; N 
blen un 2nd might habe had the Defondanr, con- fn 


7 
queſt maſt be de mned by his default befoze the tavy, Ihe Pl 
takcn upon cha king ok the Verdict, Et fac vide, follyn 5 { 


default. in le Plaintiff, Bro. Ib. 5. But upon, i 
ſuc) Releaſe, and default in Trel⸗ I 
paſs, the Enqueſt ſhall be taken by 
default, and the Defendanc ſhall hot 
be condemned by dekault, though the | T 
Plaintiff pꝛay it, and the reaſon is, With 
becauſe the debt is certain, and the hon) 
damages are inccrtaia ia Treſpas. Kom 
Bro, Ib. 3. 

And Finch, fo. 4 9. hath well col. 
lected out of Brooke, that alwayes 
in an Action of Treſpaſs, whatſoe- 
ver the Illue be, Releaſe, Juſtifi- 
cation, &c. and alſo in Debt, De- 
tinue, Accompt, and the reſt which 
are fo2 things in certainty, if the 
I ſſue be taken upon a matter in fac 
onely, as payment , oz that an Ac- 
quittance pleaded in Barr by the 
Defendant, was made by Dures, &c. 
The Jnqueſc ſhall be taken by de⸗ 

fault , if the Defendant _ — 

3 ault; 


9 
f 
acl 
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tiff alt; * ..,. the last recited aci- 
pet, js of debt, cc. Af the Flue be 
he n the — ell, Re- 
In- fea 72 0 gang, 
2 the Plaincif may dgment 
ln, hon the Defenvan{s — it he 
wml 7 » butt if he vo not 2a it, the 
(+; Hall be taken by f, as in 
| ſwacton of Treſpaſs, - 


The Juey may give a Uerdic Verdia with 
ut teſtimony, oz againk tefti- — agaiof 
„when they 75 Ives — imony, 

garen of the fat; Plo, Cem 
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— 


Y 
— — 
— — 


CAP. V. 
How the jury ougtit to demean 
themſelves, whileſt they con- 
ſider of their Verdict; when 


they may eat and drink,when | - 
not; Whar miſdemeanor of | 


th irs, will make the Verdi& 
voyd ; Evidence given them, 
ven they are gone from the 
Barr; ſpoyls their Verdi&: 
For what the Court may fine 
them, and where the Juſtices 
may carry them in Carts, til 
they agree of their Verdid. 
An Amendment offered by 
the Jury, 


ere is a Maxime, and au old 
Cuſtom in the Law, that the 
Ju y shall not eat, no: dzink , after 
they te,{v'o2v, till they have given 


their Verdict, without the aſſent and 


Licence of the Juflices; and that is 


, 


| 
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0)dained bythe Law, foz eſchewing 
of divers-:tnconveniercies , that 
might follow therenpon ; and that 
eſpecially, it they ſhould eat oz 
Rink, at the Coſts of the par ties; 
and tberefeze if they do ſo, it may 
be laid in arreſt of Judgment. 


But with the allent of the Jutti⸗ 
tes, t hey map both eat and dzink: as 


il anp of the Jurors fall ſick, bekoze 
they be agreed of their Verdict, ſo 
ſon. that he map not commune of 
the Verdict, then by the allent of the 
Juſtices, he may hove meat oz 
dink, and alſo ſuch other things 
as be neceſſary foz him; and his fel- 
{owes alſa at their own coſts, o2 at 
the indifferent Colts ok the parties, 
ik they ſo a&r@;, 02 by the aſſent of 
the Juſtices, may both eat oz dzink: 
and if te Caſe ſo happen, that the 
Jury can in no wiſe agre- tn their 
Verdict; u if one of the Jurors 
knoweth in his own Conſcience, the 
thing to be falſe, which the other 


will not agri with them, in Viving 
1. P 2 à kalle 


Jurors affirms be true, and ſo he 


For by aſſent 
of rhe partics 
they may eat 
and drink. Br, 
Jurors 2, 
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« falſe Ciervic , and this appeareth 
to the Juſtices by Examination, the 
Juſtices may in ſuch caſe, ſufer the 
Jury 10 haut both meat and ink 
koꝛ a time, to ſ whether they will 
agr. And: if they will in na wiſe 
oꝛder in the matter, as ſhall (@m 
to the, mi their viſcretion, to ſtand 
New Inqueſt mar bing of a u JuqjueRt, and by 
nab age. Fetting fine upon them, that they 
6"** ſhalifinde in default, oz otherwiſe 

as they ſhall think beit, hy their viſ- 

cretiorg; like as they may da, if one 

of the Jury die befme the Uervia, 


W. ere, if the | NM the Jury after their ident 
3 —— 
— | A — 2 
9:54 either belaxe q after thep be agrav 
here onely untheir Uerdic , it is inable, but 
fi. cable. it not avoid-the Uerdia; Vm 
if they be agr@d/ on their 


Gerdi, they eat oi dxiuk at the 
char gt of the Plaintiff, ¶ tha Ger dia 
UC 


be given fox him, it hal av 


rr 
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F 


22er ng 88e. 
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Aer did: But if it be given fs; the 
Defendanc, it ſhall not avoid it; Et 
be © copverſs; But if after they be 
ar Ed on their Uerdin, they eat o2 
dünk xt the charge of him, fo; 
whom they do palls,, it wall ust 
woyd the Uerdie, 1 Inf, 228, 


To give the Jury monep, makes 
their Verdict voyd by two Juſtices, 
Leon, 1 part 18. 

Tf the Plaintiff after Evidence 
given, and the Jury departed from 
the Barr, oz anp fo2 him, do deliver 


ok the Jury, concerning 
in Flue, oz any Evidence, oz any 
eſcrowle touching the matter in Ff- 
ſue, wich was not given in Evi. 
dence, it ſhall avoid the Verdict, if 
it be found koꝛ the Plaintiff, but not 
ik it be found fo2 the Defendanc , Et 
fie © converſo, But if the Jury cars 
ry away any CUriting unſealed, 
which was given in Svipence in 
open Court, this Gall not avoid 
their Verdict, albeit they houlv not 


have carried it with them, lb. 
| Þ 3 5 
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What deli. 
vered to the 

4 Jury after E- 
any Letter from the Plaintiff, to any vidence, all 
the matter 3Y9'd their 


Verdict. 


4 
U 
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g How the Jury By the Law of England, a Jury 


ought to be Alter their E vidente given upon the 
kept by che Jue,ought to be kept together, in 
Baylift, ſome convenient place, withont 
meat oz dzink, fire oz Candle, 

(which fome Boks call an imp1i- 

ſonment ).and without ſpeech with 

When they any, unleſs it be the Bapliff, and 
may eat and with him onely, if they be agreed, 
Sink. >, Alter they be agreed; they may in 
Comm a. Cauſes betwen party, and party, 
wealth, 74, Live a Verdict, aud if the Court be 
| riſen, give à pꝛivy Verdict befozt 
any of the Judges of the Court, and 

then they map eat and dzink, and 

Kees a the next moꝛning in open Court, 
can be no pri- they may eiłher aklirm, oz alter their 


yy Verdict, pꝛivy Verdi, and that which is 
| given in Odurt Hall taz. But 


in criminall caſes of life oꝛ mem⸗ 
ber, the Jury can ive no pꝛivy Ver- 


dict, but they muſk give it openly in 


Court. 15. 


Where the Neither can a Juty [wozu and 
* ö charged ia caſe ok lie, oꝛ member 
3 Vers be diſcharged by the Conrt, oz any 


die, other, but they ought to give a Ver- 
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dict. Aud the King cannot be non⸗ The King ean- 
ſyit, fox he is in Judgment ok Law not be naaſuit. 
tber pꝛeſent in Court , but a com- 

mon per ſon may be nonſuit. And in 

civill actions, the Jaftices upon 

cauſe, may dilcharge the Jury. Br, 

Enqueſt. 68. 47. 39. &c. Bits 


In Hillary Terme, Sexto H. 8. Ro- 

tulo 3 58. It was alledged in arreſt 

of the Verdict at the Niſi prius, that 

the Jurors had eat and dzunk. And 

upon Examination, it was found, 

that they had fir agrees; and that 

returning to give their Verdi, 

they ſaw Rede Chief Juſtice in the 

way, going to ſe a fray, and they _ : 
followed him, Et in ventendo vide- 

rune cyplum, & inde biberune. An? 

fo2 this, every ane of them was lf- 

ned 40 d. And tile Plaintiff had 1 r, Goc. 
Judgment upon the Uerdic, Dyer 


37. 

And Dyer 218. At the Niſi prius, 
the Iury after t heir charge given. re- 
turned and ſaid, that they were all 
agreed except one, who had eit a 
Pear, and drunk a draught of Ale, 
V 4 (02 
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r which he would 
e, 3 257 59 of —4 


for eating 


Peares, and 
drinking Ale, 


Fined for ha- 
ving Fi 
Pippins 
them. 


Tryalls * 2 
te; And 
inci, the 


Mot the 
again, and 


572 Ahne d — the Plaintiff 
And the matter afo2eſaid being £x- 
amined by the Oath of the Jurqs 
Seperatim.and the Bayliff who kept 
them, and found true, the offender 
was committed, ans after wards 
found Surety faz his Fine. Si, &c 
And Fitxherberc, the then Jultice of 
Alice, gave him day in hanco, &e. 
at which day a Fine of 2c s. was 
there alleſſed, Et quead Ball: Curia 
aviſace- vulr, 


In treſpaſs by Mounſon arainff 
Welt, the Jury was charged, and 
Evidence given, and the Jurozs 
being retired into a Houſe, foz to 


= conſider of their Evidence, they re- 
667% mained there a long time without 


concluding any thing, and the Ok. 
ficers of the Court who attended 
them, ſ&@ing their delay , ſearchen 
the Tur02s, if they had any thing 
about them to eat; upon which 
fearch it wag found, that —_ of 
them 
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ind | chem had Figgs, and others Pippins, 
* e re the porter 


n moved to the Court, and the 
if. — were examined upon Dath: 
ex. | Sud two of them did confeſs, that 
hs | they had eaten Figgs befoze they had 
pt | agreed of their Aer dig, and the 
er | other of. them confeſſed, that they 
ds | had PipPlas, but did not eat of 
c. | them; and that they did it without 


zf | the knowledge oz will of any of 
e, | the parties, And afterwards tie 
Court ſet a fine of 5 l. upon tach 
a of them which had eaten, and upon 
the others which had not eaten 
42s, But upon great advice and 
conſi deration han, and confcrence 
| with the reſt of the Judges, the 
Uer did was held tobe god, Not- 
wit hſtanding the ſaid mildemeanoz. 
Leon. 1. part x33: 


And ſe the Book of Entries, 25 1. gie get et. 
| The Jurozs after they went from js note 
the Barr, ad ſeipſos, of their Ner- and Dates, 
dict to ad viſe > Comedetunt quaſdam 
ſpecies, ſcil. Raiſins, Dates, &c. at 
| their own Coſts, ag well befoze, as 

alter 


= —— ——— — . . «. CE We 
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after they were agreed of their 
Uer dic. And the Jurozs were com. 
mitted to pziſon, but their Nec dia 
was god although the Uerdict was 
given againft the King. 


Nn In Ejectione fitme, it was found 
—— fo2 th: Defendant, th2& the Ju- 
mears, Cc. ro028 had Sweet-meats In their 
about them, Pockets, an? tyoſe thy were foz 
chough chey the Plaintiff, untill thy were 
chem. See pla. leàrt he d, and the Sweet · meats found, 
One fined, and nine, ànd gave Gerdi! fog the Oe⸗ 
impriſon:d for fendant. Jt was the. O piaion of 
das 8474. the Juſtices, that whether they eat 
rib about 02 not. they were finable fo2 baving 
— of the Sw:er-mcats with them, koz 
that is a very .gceat miſdenicangz, 


Sodbolt 353. | 


40 Aſſiſe. Placito 11. The Ju- 
ffices ſaid, that if the Jurozs will 
not agre in their Aer dig, the Ju⸗ 
ſtices may carry them in a Cart 
along with them, till they are 
agrerd. 


Jarors carted. 


The 


eir 
Im. 
dic 
As 


i 
U- 
ir 
2 
e 
5 
; 


4 
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She Jury were gone from the 

rr, to confer of their Uerdic, 

ad one ok the Witneſſes befo2e 

wen on the Defendants part, was The ſame Evi- 
alled by the Jurozs, and he rect- dence given co 
td again his Evidence to them. and e Jud wer 
ifter* they gave their Uerdic foz 6% the Barr, 
the Defendant, And complaint be- fpoils che ver- 
ing made to the Judge ok the Al- «ia. 

ſiſes of this mildemeanoz, he era- . 
mite? tie Enqueſt, who confeſſed 

all the matter, and that the Evi- 

dence was the ſame in effec, tht 

was given before, Et non alia nec 

diverſa. And this matter being re- 

turned by the Poſtea, the Opinion 

of the Court was, that the Ger dig 

was net god, and a Venire facias de 

novo Was awarded.  Cro. laft part, 

18% „„ 

The Plaintiff delivered an el⸗ Eſcrowle deli- 


{ 


| 


ry 
A 


| 


: 


crowl to a Juroz impanelled, befoze re. 2 ju- 
he was won, who after wer ds be. r before he 


was ſworn Vi- 


ing [wozn and gone with the Jury „es the yer. 


from the Barr, to conſider sf the dig. 
Uerdict, ſhewed the ſame Eccrowle 
to his Cempanions, who found fo2 
the Vlaintiff, The Winifer — 
= ept 


— at Ge rn — — K — —— 


f 
th 
i 


17. 
Church- Bo Paſche 3d Eliz,Incer Vicary et Fate 
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kept the Enaueſk, - infozmed the her t 
Conrt heresk, and the Jury. being nn r 
examined , confeſſed the matter g- ji 
koꝛeſaid, upon which Judgenunt [bs 
was ſtayed; fo2 after the Jury are at 
ſwoꝛn. they ought not to ſœ, no JE 
carry with them any other Evi. Ib*- 
dente, but what was delivered to It 
them by the Court: Afterwards! | 
the Plaintiff ſaid, that the Eſcrow! | 
p20ved the ſame Evidence, which || 
was given to them at Barr by him; 
wherefo:e it was not fo bad, as il it 
had ben new Evidence not given 
befoze 3 Sed non allocatur, 11 H. 4. 


ching, at t he Nift-prius, The Iſſus 
was about Noa age, and two 
Church - Books were given in Evi⸗ 
dence, one whereof was delivered 
to the Jurp in Court, by the aſſent 
of parties, and after war de, the other 
was delivered to the Jurp out of 
the Court by the Solicitoz of the 
Plafntif, without the allent of the 
Court, and a Uerdic fo2 the Plain- 


os, and this was invozſed on the 
Poſter; 


—_ 
- 


*SAERSOISSPAS. 


r 
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2 3 The Qusſtion was, whe- 
kir this Gould: make the Uervict 
vid v2 na, foꝝ the Juſtices differed 
gopinion, Popham any Gawdy,that 
would not; Fenner and Clench, 
hat it ould ; the Negative Ju- 
ces gade theſe Reaſons, That 
e Bak was delivered in Evi- 
unte in the Court, and fo the other 
puty might anſwer to it, and that 
he Court had infozmed the Jury ot 
he validity thereof , how farr they 
vere to believe it, with many other 
Reafons: But the Affirmative 
vas-urged, becauſe there might be 
ſome matter in this Book, to in⸗ 
mce them otherwiſe than was in- 
ended befo2e, and becauſe it was 
tetivered on his part, fox whom 
he Uerdia paſſed , without the 
Courts aſſent ; pet one Bok (ſcil. 
Cro. laſt part 41 r.) tells us, Judge 
nent was after war ds given fo the 
Plaintiff ; ſc Mores Repo1ts 45 2. 


{ 


the other ſive, which J conceive is 
trueft ; 


:The Boks differ; fo2 Cro. makes Copgder the 
[Chinch give his opinion fo2 the Reaſons in the 
Aer dia. But More b1ings him on former caſes. 
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trueſt; and koz my part, J kum 
no reaſon, why foiſting of Evidence 
ts. the Jury dut of Court, only 
have any ta vour at all, OE 


_ Hill. 40 Elix. Rot. 847. In arreſt 

Eſcrowle from f Jung ment after Aer dia, it was 
oac whe was Alledged, that a Juroꝛ delivered to 
no party, His Com panions, an Eſcrowle fo; 
Evidence to them, which wis not 

given in E vizence at the Trpall, 


and . adju2ge no cauſe to arteſt 


Judgment, unleſs it had bern re: 
ceived from one ok the parties, 
which did not appear, More 546, 


In a Wait of Erroz, the fi:| 

Erxoꝛ aſiigne?. was, that Termino 

Trin. twelve Jurs2s, and no moze, 

Jury adjourn- did appear: This ex aſſenſu par- 
ed. tium, Was adjourned untill Craſtino 
Animar, on whic9 dap, two others 

came in and were ſwo2n, being of 

* the firſt Pannel. 


The Court all clear of opinion, 


d 
A 
"If 
(9? 
prilt 
mot 


Juro 
ig. 
Jury 
e 
mer 
Ip £ 


that this is no erro2 , this being | 
neg 12 "Wav. | 


/ 


| 
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tod enough they being all to ke 
falled again, Leon, 3. part 38. 


Ik a Juroz degart after he is Juror depart, 
- . [\wozn, he ſhatl be fined and im⸗ 
reg [p2iſoncd > ard by aſſent of parties, 
mother Juroz may be \i:c2n. Bro. 
to 1345015 46. lib. 5. 40. 


Ik a man be ron-ſuited after the 
Jury is ready to give their Uerdic, 
elt tee Court may cauſe the Amerce- 
ment of the Plain tiff to be pꝛeſent- 
ly offered by the Jurozs, Ii. 8.39. 


CAP. 


1 

= . | — 2 
3 | 
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CAP. XV. 


What puniſhment the Law 
hath provided for Jurors of- 
fending; as taking reward 
to give their Verdict. Of Em- 
tracers. Decies tantum. At- 
taint: ſeveral fines on Jurors, 
What Iſſues th eit, and 
of Judgement for ſtriking a 
Juror in Feſtminiter. 


V Du have already heard how the 
Court map fine the Turozs foz 
their miſdemeanozs ir giving up 
their Gerdin, J will pzoced-in 
ſhewing what puniſhments they are 
lyable unto, if they neglec their 
— doubt leſs, no men have 
moe ned of knowing what penal: 
ties the Law inflicts on their offen- 
ces, then common J CTR — 
bokte 


„ 
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often; being p2ein aged with fa- 
dear to the Pl „ 62 malice a 
quilt the Detendant, Et fic e con- 
rerſo ; oz with toimmon 5 
(as they call it) where CTyt 
commons are in queſtion, tt: net: 
hearken fo their Evidence; noꝛ 
creation bf the J But ſub- 
tert the whole dꝛikt if the Com- 
men Law, 3 have them of 
the Feighbour-hod, where the fact 
was committed, to the end, that 
they knowing moſt of the | fact, may 

v, give the beit Gerdia; 
[et — Juroꝛ s whith live 
teareſt, do now a dayes, moſt com- 
monly lo fetter themſelves with 
ſwvour v2 animolities to the 2 
ties, that thoſe which live kur 
15 $4 2 72 © from other Coun- 


art, ride the 
en andy ata 


the Judges reme | 
but by Teverefy x thoſe Ju- . 
rics which offend ; the Law in this 
will be their Guide; koz without 
doubt, Cerveting lit an member J 
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The penalty of give his Uer dig, and be thereof at. 


Jurors raking 


rewards, 
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tie Law hath provided moze ſevere | 
puniſhments againlk Juries, then 
againſt any other offendo; whatſs. þ. 
ever; as well knowing that corryp- Þ 
tio oprimi eft peſima: And common [+ 
Jurszs generally have nothing Þ' 82 


% 


te vo with this verſe, Oderunc | 

ccare beni, vittutis amore, There« ut 
Fon 'tis fit they ſhould be ten- 
cerned in the next, Odetunt pec- 
care mali, formidine pane ; where- kur 
foze the deſcription of what this Þ x 
pena is, ſhall be the concluſion. of F 
this Treatiſe. 


Jf any Juroz take a reward te 
tainted , at the ſuit of other than 


2 
| at the (i Sta 
the 1 * maketh tine, he which Jur. 
ſueth ſhall have half the fine, and iff give 
any of the parties to the Plea,byingh 

+ his Action againſt ſuch Juror, he. 
fall recover his damages. Andthe}- © .. 
Juror ſo attainted ſhall have imp1i-þ .. 

onment koꝛ one year, which impzi⸗ Ss 
fonment wall not be pardoned kn 
| an 
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| anyfine, this is by the Statute of 
3 34 E. 3. ap. 8. 


>: E. 3. ca, 10. It is acco2 ded, Shall not ſerye 

"That if any Juror in Alſiſes, Juries of any other 

oz Enqueſts, take of the one party, Inqueſt. 

A of the other, and be thereof duly 

vattainted ; That hereafter he ſhall 

not be put in any Aſſiles, Juries oz 

FEnquelts ; and nevertheleſs, he 

4 gol be commanded to pꝛiſon, and 1mpriſoned 
"further ranſomed at the Kings and canſomed, 

Iwill. And the Juſtites befoze whom (chat i:) fined, 
ſuch Alſiſes, Juries and Enqueſts, 

Hall paſſe, ſhall have power to en- 
quire and determine accozding to 

this Dtatute, 


(s- 

te A man would think that theſe 
m | Statutes ſhould have frighted any 
ch Jure krom taking Rewards to 
iff give his Aer via. But 
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he -—-Quid non mortalia peRora cogis, 
yep © Auri facra fames ? 


1 Os tacred is this love of money, 
2 Q 2 that 
n 


Pegies tantum. 
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that Conſcience her ſelf muſt vail -{ 
to it, and not ſtand in competition 
with ſuch allurements: wherekoze 
the Law did redouble its foxce; nay - 
moꝛe, pꝛoduted a Decies tanwum,[cil, 
That a Juroz taking reward te 


give his Uerdia, ſhall pay ten times 


ſo much, as he hath taken; which 


forfeiture, mp thinks, ſhould make 
even thoſe who love monty beit, re- 


fule to take mony upon ſuch an at. 


count; becauſe it is like a Canker 
in their Eftates, dep2iving them in 
the end; of ten times mo2e then 
it brought; ko which, hear the 
Statute 38 E. 3. cap, 12. | 


Item, As to the Article of Ja · 
roꝛs, in the 24ch year, it is aſſeuted 
and joyned te the (ame, that if any 
Juroꝛs in Aſſiſes (wozn, and other 


Enqueſts to be taken between the 


King and party, 02 party and par- 
ty, do any thing teke by them oz 
vther ok the party, Plaintiff oz 
Defendant, to give their Ger dic, 
and 


—— 


OO Duma e,... ..  aroe 288 2 
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ans thereof be attainted by p2oceſs 
.-fontained in the ſame Article, be it 
t the ſuit of the party that will 
- fie koz himſelf,” 82 fo2 the King, Bubraccor. 
U other perſon , every of the 
| ſaid Jurozs, ſhall pay ten times as 
mich as he hath taken. And he 
that will ſue , ſhall have the one 
half, and the King the other half, 
And that all Embzaceozs, that 
bing 02 pꝛocure ſuch Enqueſts in 
the Countrp, to take gain oz pꝛoſit, 
. ſhall be puniſhed in the ſame man⸗ 
ner and fozm as the Yuro2s, And 
ik the Juroz oz Embzaceo) ſo at- 
tatnted, have not whereof to make 
gre , in the manner aforeſaid , he 
thall have the impziſonment of one 
year : And the intent of the King, 
of Gzeat men, ind of the Com- 
mons is, That 0 Jucci ce, oꝛ other 
14 Minister, ſhall enquire of office , 
upon any of the points of this Ar- 
ticle, but onely at the Suit of the 
party, oz of other, as afoze is 


. 


een n e ES.» ß EO 3 


{atd. 


Q 3 Upon 
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Upon which Statute,: there is a | 


Wzit called a Decies tantum; and 


popular Action and lies (as you l) 


where any of the Jurozs, after he 


is \wo2n, taketh of one, party, 02 of 
CET the other, oꝛ of both * then he is 
Ambidexter. called an Ambidexter) any reward 


to give his Uer dict, &c, And it 
F. N. Br. may be ought againf all the Ju- 
ros and 'Emb1aceo2s, although 
think be is they take ſ:verall ſums ok money: 
miſtaken, for and although the Jury give noUer-. 


aith. Bur for 
my part, I 


the Statute dick. 02 a true Uerdic, But it doth, 
meacioneth not lie againſt an Embꝛetesz, if he 


ing of hi | a | 
— Wes taketh no money, and imbꝛaces, oz 


and in my opi- taketh money, and doth not em- 
nion, the caſe hyace, S& Bre. Tir, Decies tantum 


of 37 H.6.1 3- 1 171 

1s tall againſt T3. and F. N Br. 7x. 
in. 

Imbraceor. 


An Imbraceor, is he that pꝛocutes 
the Jurors in the Country, to take 
gain 02 pꝛoſit, oz comes to the Barr 
with the party, and ſpeaks in the 


matter, oz ſtands there to ſurvey , 


the Jury, &c. oz to rut them in fear, 
02 ſolicits them to find on the on 
| ; | de 


: 
1 


"= 
7 


[ 


dos 


Ani 
Co 
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he 62 other ; and this Fellow 
gdoaks his Embracery, under p2e- 
ence of labourtng the Jurors to ap- 


02 two fo2 their Clyents; which 


-[pracice deferves the moſt ſevere 


puniſhment ,- next to their getting 
the Sheriff to return ſuch and ſuch 


been Unver-Sheriffs themſelves, 
and ſo agre& with one another, are 
molt expert at. 


plead fo> their money at the Barr; 
But they mult not labour the Jury 
privately , and if they take money 
for t is, they are Imbraceors. F. N. 
6. 171. | 


Jurors were fined. fox taking money 
after their Uerdict , though there 
D 4 was 


bear, and fo do their Conſcience: 
land thus theWtturneys in the 

Country, often take upon them to 
lo, and manp times put in a woꝛd 


33k 


Attorneys ill 
practice. 


in the Jury; which they, having 


But Counſellozs at Law, may Ccunſellor-: 


So milch doth the Law hate, that pined for ta. 
Jurors ſhould pꝛivately take money king woncy 
fo2 their Aer dig. That certain fler weir 


era i. 
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was no pꝛeingagement fog it, 
39 Aſſiſe. p. 19. : 


Lt bes 


A Juror was challenged, and ſix | 

other Iuroꝛs Wozu to try the | 

Challenge, und him indiffe- | of 
Fury fined for kent, and t the Jury was th 
departing demanded, but did not appear; fo: { at 


when he was which default, he was fined the va- 
challenged. ine of his Lands for a year ; amd 


the other Turors inquired of the va: 


lue, 8c. although the other party 
then would have challenged him 
when he was demanded, (o that he 
might have been creir, But the 
Court would not admit this, be- 
cauſe then the Ring would have 
loſt his Fine, 36 H, 6. 27. 


Juror adjourn- Tf a Juror appear, and is adjoyn⸗ 


ig upon pain. g upon pain. and makes default, in 


this Caſ?, becauſe he ſhall be fined 
to the value of his Land per annum, 
this ſhall be inquired bFhis Com: 
panions of the Tury , becauſe the 
Court knowes not the vaine of his 
Land, li, 8. 41. 4 


A 


- 
| 
£ 
51 
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Verdis was: taken froy: the Pied for gir- 


Fo2e-man of the Jury, to which one ing a Verdi 
"uf them did not aſſent, and dame before they 
Fes alleſſed to 208. in treſpals and were agreed. 
Alault; and afterwarys, every ont 


| of the 11. were fined, fo2 giving 


their Uerdic, befoze they were all 
agreed; 40 Aſſiſe 10. 


here 2 — aps , a | 

Fine joyntly impoked on them, is The pit 

-uot legal, but they mut be lebe. nor 22 
rally fined, becauſe the offence of 
one, is not the offence of another. 
Et nemo debet puniri pro alieni de- 
.lio; Foz then it might be ſaid, 
Rutilius fecit, imilius plectitur. 
lib. 11. 42. - 


A man ſtroke a Juror at Weſtm. 4 
( fitting in the Court) who pafled Punifament 
againſt him, and he was thereof in- fer ſtriking 
dicted, and arraigued at the Rings * Juror. 


Suit, and attainted, his judgment 
was, that he ſhould gs to the 
Tower, and ſtay there in pziſon, all 
dayes of his life, and that his right 
band ſhould be cut off, and his 
Lands 


* » 
nd 


. But il the Under Sheriff; cc. return 
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Lands ſetzed-into the Kings hands, ret 
41 Aſſiſe. p. 25. and now our gory at 
ters what puniſhment it is to firike * up 
him, in the faceof the Court. Let us 
bim hold his hands from others, mo 
— the lame Judgment light on, |; 

im. | | . - | 

By the Statute of-27 Eliz. cap. 6. 
It is Enacted, that upon every irt 
zit of Habeas Corpora, o; Diſtrin⸗- Þ' 
gas, with a Niſi prius. 10 5, wall be 
returned in Iſſues, upon ever p per- 
ſon imparnelled, and upon the ſe- 
cond Mit 20 8. and. u on the 3d, ä ſa 
30s. And upon every. Wait that w 
wall be further awarded to try ang 
Iſlue, to double the Illues lat, a-. tt 
koꝛe ſpeciſied, untill afull Jury be 0 
[wazn, n 


a Juror ſummoned, who in truth 
was not legally fummoned,x there- 
foe doth not appear, and ſo loſeth | 
Yllues, the Under-Sheriff ſhall 
pay him double the value ok the 
Jllues loff, Der the Statutes of 
35 H.8.6. and the 2 E. 6.3 2. 
And note, the Law hath been lo 
8 careful 


4 


OY 


F 


W gaxekul to punich all offenders, who 


4 
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wpt the nd oR and to puniſh the 
ſuries themſelves , if they receive 
money to give their erdic, oz aup 
otherwiſe pꝛe⸗iugage themſelves to 
any of the parties; All which is to 
the end, that a true and honeſt Uer- 
dia may be given: What punich⸗ 


nent chall that Jury have, which 


gires afalſe Aerdia⸗ 


Such a panichment, that (as I 
ſaid befo2e) in civill Cauſes it is 
without example: and ſurely, it 
the Iurors did bear it in their minds, 
their Uer dias would be alwayes 
grounded upon their Evidence; and 
not upon their own Intereſts, oz any 
partiality to either of the parties, 


Mherekoze if the Iurors give a 
falſe Uer dis (which is perjury of 


the higheſt degree) upon an Iſſue 


jopned between the parties in any 
Court of Recozd, and judgement 
thereupon, The party grieved, may 


» bzing his Mzit of Atcaint , in the Aan. 


4 


Kings 


Fadgement in 


Attaint. 
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Kings-Bench, 02 Common-Pleas; uy. þ 
on which, 24. of the beſt men in the 
County are to bet ge Iucors, Who are 
to hear the ſame Evidence which |". 
was gtven te the Petite Tury , and Lies 


as much as tan be hzought in affix. 


mance of the Uerdid, but no other þ, 
againſt it. And ik theſe 24. (who {Ih 


are called the Grand Jury) finde it, 


a falſe Ger did; then follsweth this | 


terrible and heavy judgement, at 
Common Law, upon the Petite 
Iurp. Y | 

1, That they ſhall loſe liberam 
legem fo2 ever, that is, they (hall be 


- fo infamous, as they ſhall never be 


received to beg Witneſs, 02 of any 
Jury. 

74 That they ſhall fo2feit all 
their Gods and Chattels, 

7. That tietr Lands and Tene- 
ments ſhall be taken into the Rings 
hands, | 

4+ That their Mives and Chil- 
dꝛen ſhall be thzown out of dos. 

5. That their Houſes fhall bc 


raſed and thzown down. 


6. That 


I SE 


82731 
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6. That their Tres ſhall be 
ted up, PR 
7. That their Meadow-ꝛounds 
] l be plowed up. 
8. That their bodies ſhall be 
aft into the Goat, and the party 
all be reſto2ed to all that he loſt, 
þ reaſon of the unjult Gerdig. Se 
ſdious is per jury in this Caſe , in 
the eye of the Common-Law: And 
the ſeverity of this puniſhment , is 
this end, Ut pœna ad paucos, me- 
us ad omnes petveniat; fo2 theke is 
Miſericordia puniens, and there is 
Qudelitas parcens. And ſeeing all 
Crpals of reall, perſonal, and mixt 


hagions , depend upon the Dath of 


12, men, pzudent Artiguity in- 
flicted this ſevere puniſhment upon 
them, if they were attainted of per⸗ 
jury, 1 Inſt. 294, 


But now by the Stat. of 23 H. 8. 
cap. 3. The ſeverity of this puniſh- 
ment is moderated, if the Wit of 
Attaint de Kronnded upon that 
ng. "3% 


But 


337 


33 


his Electon, either bzing his W 
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But the patty grieved, may 


of Attaint, at the Common-Law, 


upon that Statute, - Wherefo 


let the Turor expect the greateſt pu 
iſhment,when he offends. 3 Inſt. 16 
221. 8 | 
And ſo 1 conclude with the wo 
of Forteſcue, Quis tunc (eli imm 
mor ſalutis animæ ſuæ fueric) non fa 
midine carcz pœnsa, & verecundy 
tantæ infamiz , veritatem non dic 
fic Juratus? | 
Who then, though he regard ng 
his Souls health, yet fo2 fear of f. 
great puniſhment, and ko; ſhame of 
ſo great infamy, would not, upoi 
his Dath, declare the truth ? 


